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This manual was originally developed and placed in public domain to benefit
public agencies. Sections of this current edition have been updated by Alliant
Insurance Services, Inc. The manual is intended to provide general guidelines.
Alliant does not warrant or guarantee the legal effect or the appropriate use of

the contents. Alliant recommends that users consult with their legal counsel
when considering contractual language.

Forms from the Insurance Services Office (1SO) are reproduced and included with
permission of the ISO.
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FOREWORD

The purpose of this manual is to serve as a guide in developing proper insurance requirements in
contracts. This manual explains how to establish insurance requirements for most contracts,
including those with contractors, professional service providers, tenants, vendors, and users of
public property, and how to verify their compliance with those requirements during the term of the
contract.

It should be noted, however, that risk management is more of an art than a science, and therefore,
although this manual will provide guidance in 90% of the cases encountered by the user, there will
also be exceptions to the rules contained herein. If the user encounters situations that fall outside
of the manual’s recommendations, the user should contact its insurance and legal advisors.

Recent editions have undergone extensive revisions to eliminate older insurance forms and to
condense the material to make it easier for those without an insurance background to access and
implement the recommendations. This includes a “basics” section that describes each element of
the insurance requirements and provides a single set of specifications that can be used for most
contracts. Instructions for the contractor and insurance agent or broker have also been included to
make it easier for the contract administrator to request and receive the required coverage.

Another major change from years past is the elimination of most of the customized forms for public
agencies. One of the proposed techniques of earlier editions was to request that insurers execute
certificates and endorsement forms provided by the public entity. The obvious benefit of this
approach is that the public entity knows that it is receiving the coverage it is looking for if the
exact endorsement is provided. However, because many insurance forms require prior approval
by state regulators, many insurers refused to use custom entity-designed endorsements, and it is
no longer practical to obtain them. Also, most of the terms of the insurance requirements have
been incorporated within standard insurance forms, lessening the need to spell out specific
requirements. Finally, the reality of the emerging cyber and aviation risks has led the editors to
create separate chapters on each.

The editors recommend that you use the specifications that spell out the form numbers and key
terms described in this manual. Some insurers use custom policy documents, and we suggest that
you compare the language in those documents to the specifications to verify that you are receiving
the recommended coverage.

This manual contains sample standard Insurance Service Office (ISO) industry forms for reference.
Occasionally, new editions of these forms are released. These new editions may broaden coverage,
but they may also restrict coverage from the previous edition. An attempt is made in each
successive version of this manual to include any updated forms, as well as comments on the
changes made to old editions, and recommendations on which forms to use. Though a new edition
is released, insurance companies may continue to use older editions of these forms. It is, therefore,
important that the user check the edition date of the form supplied by contractors, tenants, vendors,
and users of public property, and/or their agents and brokers. The edition date can usually be found
in the lower left-hand corner of the form, following the form number.

This edition contains a review of significant updates to the ISO Commercial General Liability form
and related Additional Insured endorsement forms, released December 2019. The impacts of some
of these changes are significant and wide ranging. While every attempt is made to present these
changes in a concise manner, we strongly encourage you to review with your Legal and Risk
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Management staff the implications of these changes to your Agency and update your Contracts
to “trigger” coverage under these new forms. Otherwise, you may have reduced or even no
coverage at claim time! Non-insurance sections of the contract are also very important to the risk
management process. Normally, the “Indemnification” and “Scope of Work” sections should be
reviewed for unusual language or risky activities. If the contractor’s insurance does not meet the
requirements under the contract, it is the contractor’s responsibility to obtain the necessary
coverage to satisfy its agreement with your Entity.

Insurance is only one way that the contractor can fulfill its financial responsibilities to your Entity.
A section in the contract should state that the lack of insurance does not negate the contractor’s
obligations under the contract, such as “These Indemnification provisions are independent of and
shall not in any way be limited by the Insurance requirements of this agreement. Entity approval
of the Insurance contracts required by this Agreement does not in any way relieve the Contractor
from liability under this section.”

As Alliant is not a law firm, we recommend that users of this manual consult with their own
insurance professionals or legal counsel for specific language for this section’s wording. Make
sure your indemnity language is strong, and if the contractor does not carry sufficient or correct
insurance to cover its obligations to your Entity, make certain it does have the assets to indemnify
the Entity for those uninsured or underinsured areas of risk.

Finally, a section is included containing the most commonly asked questions from manual users
over the years. We have included this section as a resource for the user, to illustrate that risk
management is not always a simple process, and to encourage the user to contact their insurance
advisor when encountering an “outside the box™ situation.

Disclaimer: Wheresoever gendered pronouns appear in this document; it is intended that these
terms will serve as placeholders for pronouns that accurately reflect the preferred gender identity
of the individual to whom the pronouns refer. This is the intent for all such gender pronouns
whether they be possessive (ie. “his” or “her”), objective (ie. “him” or “her”), or subjective (ie.
“he”, “she”, or “he or she”).

ACKNOWLEDGEMENTS

This manual originates from work performed in the late 1970’s by public entity risk managers and
consultants, a time when the field of public entity risk management was beginning to come into its
own. The editors acknowledge the work of Erin Oberly, a risk management consultant working
with Frank James of the Redwood Empire Municipal Insurance Fund (REMIF), for the earliest
versions of this manual. Many changes have occurred in the fields of risk management and
insurance since its inception, and this manual has kept up with those changes due to the continued
support and dedication of public entity risk managers and consultants, including David Born,
David Clovis, Joe Risser, Marcus Beverly, and Marjorie Segale. Over the past several years, the
updates have been prepared with the support of PRISM (Public Risk Innovation, Solutions, and
Management) including the expertise of Robert Marshburn of CertifiedRiskManagers.com. Mr.
Marshburn is a recognized leader in the field of risk management, insurance policy language and
public agency contracting as well as the founder of AutomatedInsuranceVerification.com.
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Most importantly, this manual reflects the issues encountered by its users, and their feedback
continues to be vital in keeping the material up-to-date and useful. We encourage you to contact
your insurance or risk management consultant for advice as needed and send questions and
suggestions for future editions of this manual to Marcus Beverly at marcus.beverly@alliant.com,
or to Daniel Howell at dhowell@alliant.com.

EMERGING TRENDS

The industry is rapidly changing, and the dynamic nature of these emerging risks has created an
even greater need for creative risk management solutions. Here is some of what we are seeing:

Cyber continues to be a hot topic
o Ransomware attacks, increased reliance upon remote working, increased
sanctions & penalties (OFAC), State & Local level protections, GDPR, etc.
=  Wildfire Risks
= Hurricane & Storm Severity
= Flood
=  Temporary housing solutions for homelessness
= COVID-19 Pandemic
o Communicable disease exclusions and unintended impact — some exclusions may
negate coverage for foodborne illness, especially important for contracts
involving any foodservice
= Telework and Telehealth
o Employees moving out of State impacts on WC coverage
= Parametric Products
o Contingent Income, Earthquake, Flood, etc.
= Market consolidation of insurance companies and brokers
=  Micro-mobility
o Policies and procedures for safe deployment of scooters, bikes, etc.
= Parklets
= Increase in litigation and settlements
o Directors & officers, employer liability, fiduciary plans (excessive fee litigation),
privacy law, etc.
= Law Enforcement liability
Accepting contracted help
Response during Civil Unrest
Increased scrutiny on Officer involved shootings
Changing community expectations of use of force by police

O O O O

As the world of risk continues to change at an accelerated rate, we can use what we’ve learned in
the past to help us mitigate the risks of the future and present. Readers should consult with their
risk advisors and legal counsel when contemplating how to manage these emerging risks
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FREQUENTLY ASKED QUESTIONS

The following questions represent those most often asked by users of this manual. If you have
questions that are not answered by this section, please do not hesitate to contact your Alliant
Account Administrator. As you can see by reviewing the following section, we all learn through
the process of thoughtfully examining the risk management process.

1. Ifalessee or contractor is a large one, do I still need to insist on the insurance requirements?

Yes; you normally have no way of verifying that their assets are sufficient for losses that might
occur, whereas you could be confident in an insurance carrier with a quality A.M. Best Rating.

2. Isitall right if the contractor alters the indemnification language?

This is not advised. Indemnification language is carefully worded to afford your Entity as
much protection as legally possible, and usually the exact language has been tested in court.
Altering the language could weaken your Entity’s protection and should only be undertaken
on advice of your legal counsel.

3. Can we require an A.M. Best rating for a company that is “admitted” in California, or is
this against the law?

Yes; unless the company is providing a surety bond. State law requires owners to accept surety
bonds from any surety company, in an effort to improve small firm contractors’ chances in
successfully bidding a job. If it is a federally approved surety company, you are obligated to
accept the surety company. This can be reviewed on the web at:

https://www.fiscal.treasury.gov/

Remember, just because an insurance company is “admitted” does not ensure that they have
the financial strength designation required by your contract. Also, we have removed the
requirement for “admitted” insurers because so much insurance is now written by Surplus
Lines insurers. We now suggest that insurers be “authorized” to write business in the state and
rated by A. M. Best. These companies can offer advanced forms that can be tailored to specific
needs. However, carefully verify that they do not take away needed standard coverages!

4. Why should we ask for property insurance on tenants’ improvements and betterments,
instead of just adding them to our property insurance policy?

Unless the lease specifically states that your Entity gains ownership of these improvements as
soon as they are installed, your Entity has no insurable interest in them; and, therefore, you
usually cannot insure them under your policy. We recommend that you require tenants to
insure their TIB’s and personal property. If your entity does have an insurable interest, you
may want to add the TIB’s to your entity’s property insurance.

5. If the contractor’s insurance does not meet the criteria in our insurance requirement
specifications, should we alter the requirements to fit the contractor’s insurance?

No; the insurance requirements language has been carefully worded to afford your Entity as
much protection as possible, and it has been tested in court. Altering the language would
usually weaken your Entity’s protection. It is not the responsibility of your Entity to tailor your
requirements to what the contractor has; rather, the contractor should procure insurance to meet

Insurance Requirements in Contracts 2023.1 Version
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your specifications and truly, you are doing the contractor a favor in showing it the proper
coverage needed in order to protect its business. We have worked very hard to recommend
insurance requirement specifications that not only protect the Entity but are also realistic and
available in the marketplace for the Contractor.

6. Does the “edition date” on the suggested ISO endorsements matter?

Yes; there have been significant reductions in the coverage afforded to additional insureds by
“updated” versions of these endorsements. A further discussion regarding these changes is
contained in the section of this manual describing these endorsements.

7. If the agent or broker changes the word “endeavor” to “will provide” in the notification of
cancellation section of the certificate of insurance, or says we don’t need an endorsement
because of language on the certificate, are we okay?

No; Certificates of insurance DO NOT alter the insurance coverage, and any changes that are
necessary need to be endorsed onto the policy with a copy of the endorsement provided to your
Entity. Agents and brokers will sometimes try to convince you that endorsements are
unnecessary when the certificate has its standard wording changed; if so, you need to point out
the boxes across the top of the certificate, one which states that it confers no rights on the
holder and DOES NOT amend or alter the insurance and the other that endorsements are
needed for additional insured status and may be needed for waiver of subrogation.

To ensure that the burden is on the insurance company to notify you of a change in status of
coverage, you must receive an endorsement to this effect. Some carriers will provide such an
endorsement, especially for larger projects, but most do not. Being named as an “additional
insured” does NOT obligate the insurer to inform you of any status change in the policy since
most policies require only the First Named Insured be notified.

Prior editions of this manual have suggested requiring notice of cancellation or coverage
changes with 30 days’ notice by USPS registered mail with a return receipt. This approach
does not seem feasible in the current environment of electronic communications and express
mail services. Moreover, some insurers refuse to take on this obligation and, in some states,
the cancellation requirements are stronger.

Many risk managers are now requiring that the contractor take on this responsibility. While
this may be allowing the “fox to guard the henhouse”, mid-term cancellations and reductions
of coverage are so rare as to make the value of this term less important. If a contract involves
a risk so substantial that the risk of cancellation or coverage reduction is heightened, a project
specific policy with the Entity as an Additional Insured may be warranted.

NOTE: The latest edition of the standard certificate of insurance form now reads that “notice
of cancellation will be provided in accordance with policy terms and conditions.” This does
not confer special rights on additional insureds and you must ask for an endorsement to the
policy if your entity truly desires advance notice of cancellation.

8. Can lower limits be permitted when we are dealing with small contractors or artisans, and
we are only using them for small jobs?

Yes; there are some very small vendors or artisans that may provide a service to your Entity
and the cost of obtaining standard limits may not be possible. You should always evaluate the

Insurance Requirements in Contracts 2023.1 Version



Mhant
’an INTEGRATED INSURANCE & FINANCIAL SERVICES

potential of loss, potential benefit to the organization for the service provided and finally, the
vendor’s financial capacity to purchase coverage at reasonable rates. The dollar amount of an
agreement should never be the sole determining factor on the insurance, however. Even in a
small-dollar contract, determine if it involves any exposures that could result in significant loss
such as kids, large crowds, high voltage, water, heights, ladders, scaffolding, pyrotechnics,
flammable products, alcohol, etc. Please see Appendix A “Risk Assessment” for criteria.

9. The contractor’s agent says that we cannot get the endorsements as required by the
Insurance Requirements in Contracts specifications; what can we do?

In many instances, the agent or broker has not approached the insurance company with your
request — the agent or broker is merely trying to discourage you from asking so that it will not
have to bother. We recommend contacting the broker or agent directly. By informing the agent
or broker of the needs and requirements of your Entity, he or she will typically provide you
with the necessary endorsements required by your Entity. If this tactic does not work, please
call an insurance advisor for confirmation of the unavailability of endorsements from the
contractor’s company.

Note that some states, California among them, now require prior approval of all insurance
policy and endorsement forms by the Department of Insurance for “admitted” carriers.
Therefore, use of custom endorsements may not be practical. However, many construction
projects now use non-admitted carriers that are A. M. Best rated and on the LASLI surplus line
list. In 2011, the List of Eligible Surplus Line Insurers, ("LESLI"), was replaced by the List
of Approved Surplus Line Insurers, ("LASLI"). The LASLI is a voluntary list of non-admitted
insurers that the California Department of Insurance ("CDI") has approved for use by surplus
line brokers. Often these are part of large insurance groups with the group rating, backing, and
resources of the larger, often admitted, insurance group and this allows for customized
endorsements. In these situations, we recommend that the Entity work with its insurance
advisor and the contractor to determine what forms are available to obtain the desired coverage.

10. Do we need an additional insured endorsement on an automobile liability policy?

An additional insured endorsement is usually not required on most business auto policies
because the standard ISO forms include coverage for “Anyone liable for the conduct of an
insured”. Be careful with non-ISO policies since many, but not all, may contain this provision.
It may be wise to require the additional insured coverage by using contract requirement
language for the auto policy such as “the policy shall contain, or be endorsed to contain,
Additional Insured coverage for the Entity.” Also, there are times when general and auto
liability coverage are issued on a package policy and the additional insured endorsement can
apply to all coverages.

11. How do we determine the proper limits of liability for any given job?

Ask yourself how much damage the contractor could cause if it completely mismanaged its
work causing bodily injury and property damage to others. Include in your estimate, lost time,
wages, extra expense incurred for repairing or replacing the work, and any future impacts. If
this amount is more than the suggested amounts shown in the specifications in this manual, use
the greater amount.
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12.

13.

14.

15.

Keep in mind that the $1 million per occurrence/$2 million annual aggregate limits of the CGL
were implemented in 1986. If simple cost of living adjustments are applied, that $1 million
rises to over $4 million in present value of today’s dollars. And some research has shown
that tort costs have increased an average of 8.7% annually since 1951 which would take that
1986 $1 million dollars to over $9 million in present value. A settlement including 24-hour
care for just one severely injured claimant can reach over $10 million in present value alone.

The editors have increased the standard requested limits of General Liability to $5 million for
contracts with construction risks and to $2 million for other contracts. The Risk Manager will
need to evaluate whether contracts require the suggested limits or a different amount. A major
capital outlay project may require even higher limits. And some smaller contracts such as
facilities use agreements may not merit $2 million, and a lesser amount may suffice. We have
not increased the amount of auto liability limits because the business auto policy does not have
an annual aggregate which means that the Entity need not be concerned about depletion of
limits by other additional insureds, however, a catastrophic loss may prove $1 million of limits
inadequate. A contract involving charter transportation could very well merit a $5 million limit
or higher. Also, see the answer to question #8 above.

Can we accept an insurer with less than an A.M. Best Rating A: VII or Standard & Poor’s
BBB?

Yes; but keep in mind that the rating gives your Entity some confidence in that insurer’s ability
to cover all of its claim liabilities, including your potential claim. By accepting lower A.M.
Best or Standard & Poor’s ratings, you are exposing your Entity to the possibility that the
insurer will be unable to pay any claim you or a third party may present. As an aside, major
insurance brokers and agents also insist on placing clients in companies with high A.M. Best
and Standard & Poor’s ratings, as a way of protecting themselves against potential E&O claims
from their clients.

How do we discover what the rating of an insurer is?

A.M. Best ratings can be accessed over the internet for no cost at www.ambest.com. Go to the
“Member Center” of the website to register for access to the ratings.

You also can go to the Standard & Poor’s website to obtain the rating of a specific insurance
company. You must register for access, although this is free of charge. Go to
www.standardandpoors.com and look for a “Find a Rating” link in the margin or header.

What do the A.M. Best or Standard & Poor’s Ratings mean?

See Chapter Two for a discussion of this question. Simply, the Standard & Poor’s or A.M. Best
ratings give your Entity a sense of the financial strength of the insurance company that is
insuring the contractor.

Does a contractor need professional liability coverage?

A contractor needs professional liability coverage if expected under contract to provide
“professional” services. The simplest way to decide is to determine whether the nature of the
services provided entail “brain work” or “physical work”. If it is only physical work, then a
liability policy, general and/or automobile will most likely cover all your exposures to loss.
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However, if the work or a portion of the work is expected to involve the use of professional
knowledge, professional liability insurance is required.

As an example, if a contractor is merely following blueprints in constructing a building, it
would involve only physical work and a general liability policy will suffice. However, if the
contractor is a “design-build” firm, or decides that it knows of a better way to construct part of
the building, and it alters the blueprints accordingly, then it has crossed the line over into
providing “professional” service and would then need professional liability coverage to cover
a subsequent loss.

16. How long of a period of time do we require the claims-made professional liability insurance
to be carried after completion of the project?

A “claims-made” coverage will only respond to a claim that is presented while the policy is in
force or during an extended reporting provision. Therefore, it is imperative that your Entity be
protected as long as possible after the completion of the project, so that any claims caused by
faulty design or other professional services (see Question 15) will be covered by the
responsible party. Keep in mind your regular general liability policy will not cover professional
liability losses, and therefore your contractor may be bare in the event of a claim arising out of
professional services rendered on the project. Normally, professional liability policies can be
purchased with a three year “tail” (reporting period), which will allow claims to be presented
up to three years after the professional liability policy expires. If you can get a longer tail in
your contract, do so.

17. Does a contractor need proof of automobile liability when hired to work on the premises?

Yes; for the simple reason that the contractor has to use some means of transportation to reach
your premises, and to transport tools, supplies, and materials. If the contractor is determined
to be engaged in business on your Entity’s behalf when it is involved in an automobile accident,
then your Entity may be held liable. Further, since owners of vehicles are required to carry
insurance anyway, this requirement carries little burden to the contractor.

18. Should we ask to be named as an additional insured on the contractor’s professional liability
policy?

No; the contractor’s professional liability insurer will not comply with such a request. The
reason is that the insurer does not want to pick up your Entity’s professional liability hazards,
which it would do if you were an additional insured. Professional liability policies are
specifically underwritten based on the professional history of the contractor. A contractor’s
insurer is not interested in underwriting your Entity’s professional risk, and therefore will not
add your Entity as an additional insured on the contractor’s policy.

19. What can be done if we don’t have the proof of insurance when it is time to start the work?

There is very little that can be done at this point in the process, which is why we strongly
recommend that the indemnity and insurance specifications be sent out with the pre-bid
package. There are no good choices when this situation occurs; either you must delay the work
while you wait for the proof, or you must take some risk until the proof is received, and hope
that the contractor’s insurance meets your specifications.
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20. Why can’t we accept a certificate of insurance as proof of the Entity being named as an
additional insured?

Across the top of the current ACORD Certificate of Insurance are the following words:

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies)
must be endorsed. If SUBROGATION IS WAIVED, subject to the terms and
conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such
endorsement(s).

If any agent or broker tries to convince you that the certificate truly does confer rights or
coverages, and that you therefore do not need the endorsements you are requesting (and some
will) you can direct their attention to this statement.

21. Why do we need an indemnity clause in our contract when we are added as an additional
insured on the liability policy?

Insurance is only one way that the contractor can financially guarantee its liabilities. If you
have an indemnity provision in your contract with the contractor, that contractor is obligated
to indemnify your Entity whether or not its insurance covers the loss. This puts the burden on
the contractor rather than your Entity to make certain that its coverage is sufficient and current.
Therefore, make sure your indemnity language is strong, and that if the contractor does not
carry sufficient or correct insurance to cover their obligations to your Entity, it does have the
assets to indemnify those uninsured or underinsured exposures.

In fact, the written indemnity clause in the contract is the real trigger for coverage as your
contract, under normal circumstances, is an “Insured Contract” as defined under the
Commercial General Liability policy (CGL). The CGL confers automatic coverage for
“Insured Contracts,” (unless endorsements provide otherwise) but the Entity must have a
written contract containing indemnity language in your favor prior to the loss in order to trigger
coverage. As a result, the indemnity clause is crucial to trigger coverage and may even cover
items not covered by the Additional Insured Endorsement.

22. Should we ask for a waiver of subrogation from the contractor and/or insurer?

YES, always include in your contract terms; if your Entity does not do so, the contractor’s
insurance company can look for reimbursement of any claim payments they have made when
they believe your Entity’s negligence contributed to the loss. “Subrogation” is the transfer to
the insurance company of the contractor’s right to collect for damages from another party, in
this case, your Entity. If the contractor waives rights of subrogation in the contract their
insurers have no rights to pursue your Entity for reimbursement, regardless of whether or not
an endorsement is issued, because the insurer’s rights are no greater than their insured’s.

Some insurers require their insureds to report and pay for waivers of subrogation, and all
policies prohibit waivers of subrogation after a loss has occurred. However, any recourse the
insurer may have is with their insured and will not create subrogation rights versus your Entity.

In addition, if your Entity is named as an ‘“additional insured” on the contractor’s liability
policy, current case law holds that it is against public policy to allow an insurer to subrogate
against its own insured, even an “additional insured.”
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23.

24.

25.

26.

Editor’s note: the phrase “waiver of subrogation” is no longer used in the ISO Commercial
General Liability form; rather the phrase “Transfer of Rights of Recovery against Others to
Us” is now used. While the editors normally favor using the current industry language rather
than historical legal terms, in this case we believe “waiver of subrogation” remains the best
way to communicate to contractors and the legal community the intent of the agreement.

If a hold harmless agreement does not absolve us of liability, why do we need to include it?

While a hold harmless agreement does not relieve you of legal liability for your Entity’s sole
negligence, it should obligate the contractor and his insurer to pay for legal defense and
damages due to your Entity’s vicarious liability arising from the contractor’s activities.

Each word in the phrase “hold harmless, defend and indemnify” conveys a different duty to be
performed by the indemnitor. Even if the indemnity agreement is not fully enforced, or the
indemnified party has separate negligence not included in the indemnity, the written agreement
to indemnify is essential to triggering contractual liability coverage under the “insured
contract” definition in the ISO CGL policy of your contractor. Without any agreement to
indemnify your Entity is bare as respects the contractor’s insurance.

Should we require bonds in contracts that are not construction related?

Yes; there are a number of situations when your Entity may want to require bonds. You may
want to consider bonds when dealing with certain types of vendors, including those providing
personalized products such as customized information systems, equipment, or other specific
services for your Entity. Although bonds may not be required on all vendor agreements, it is
important to understand how they may save your Entity in the event that the vendor fails to
deliver or lacks the funding to finish its project.

Should we require that contractors provide proof of terrorism coverage in their insurance
programs?

Maybe; the Federal Government has mandated that all insurers offer coverage for “terrorist
acts” for an additional premium. Though this coverage is currently available, many insureds
are declining it due to the additional cost. It is unclear to what extent a contractor could be
responsible for any act of terrorism that occurs while performing tasks for your Entity. You
may consider the coverage on construction projects which may be impacted as a result of a
terrorist attack. As with any exposure, you must identify the potential for risk. If the project is
politically sensitive or considered highly visible, the inclusion of terrorism coverage may be
necessary.

What do I do if my contractor states that they are self-insured for liability, auto, and workers’
compensation, and they cannot provide a certificate of insurance?

In the State of California, organizations that are self-insured for workers’ compensation must
have a Certificate of Consent to Self-Insure issued by the State of California Department of
Industrial Relations. They must also have authorization from the State to self-insure their auto
exposure, but this is not the case for general liability. First, obtain copies of their documents
granting them the authority to self-insure for worker’s compensation and automobile liability.
Second, obtain a letter from the contractor that clearly states all of the requirements in your
agreement apply to their self-insurance. Next, you will need to confirm that the contractor has
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27.

28.

29.

assets available to cover any losses in the event they occur. This would normally include the
review of their independently audited financial statements. Finally, you may require the
contractor to issue a bond or a letter of credit to your Entity in an amount necessary to cover
any losses. Note that the manual requires special treatment of self-insured retentions to protect
the entity.

The contractor states that they are a sole proprietor and does not carry workers’

compensation insurance as they have no employees, is this acceptable?

Yes; many contractors are either sole proprietors or partnerships. You should receive a letter
from the contractor stating they are either the owner of the organization or a partner, and are
exempt from the State’s workers’ compensation requirements because they have no employees
and agree to hold the Entity harmless from loss or liability for such.

Should I require wet signatures on endorsements to policies?

It depends. If an endorsement is issued and delivered as a part of the policy, it does not need
a signature as the complete policy was signed off by an authorized representative when it was
issued. Usually there is a schedule of endorsements attached to the signed Declarations page
and if your endorsement is listed on that schedule then it was a part of the policy at issuance
and does not need a signature. Mid-term endorsements should be signed to confirm that an
authorized representative has agreed to the policy change. A copy of the updated Policy
Declarations and Endorsements page can be your best tool to verify the added endorsement.
Keep in mind that all of this effort is intended to raise your confidence that the insurer has
agreed to provide the required coverage, rather than an unauthorized intermediary. Indeed,
you could next require that the signatory prove that he or she is authorized — which you might
do if the signatory is a retail broker or agent, rather than a company underwriter or delegated
managing general underwriter. At some point, it is reasonable to assume that the people who
are issuing documents to you have the authority to do so.

The ISO released an update to the CGL form in April of 2013, CG 00 01 04 13, and a number
of Additional Insured endorsements. What are the important changes and what impact do
they have?

There are significant changes in all of the 2013 Additional Insured endorsements section,
the most relevant of which for the purpose of this manual are forms CG 20 10, CG 20 37, CG
20 33, and CG 20 38. Included is language that states:

e The coverage available shall not be broader than coverage that is required by the
written contract or agreement

e The limits available to the Additional Insured shall not exceed what is required by
the written contract or agreement

e The insurance afforded to the Additional Insured only applies to the extent permitted
by law

Also noteworthy is the 2013 CG 20 01 endorsement that provides primary and non-
contributory coverage. A more thorough discussion of the new CGL Additional Insured
Endorsements is found in a separate section. Copies of the new forms are in the Exhibit section
of this manual.
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30. What is the purpose of the 2013 Additional Insured endorsement, CG 20 38?

CG 20 38 is an Additional Insured endorsement that provides coverage for “upstream” parties
such as property owners who may not have a direct contractual relationship (privity) with the
insured. For example, if a Sub Contractor is required by a General Contractor to add the Owner
(Entity) as Al, then coverage is available to the Owner (Entity) even though no contract exists
between the Owner and the Sub.

The key element here is to make sure your contracts require that anyone performing work for
your Entity must add upstream parties as additional insureds using CG 20 38, or broader
coverage.

31. I’'m confused by the all the different versions of the additional insured endorsements. Is
there a short answer?

Yes, at the risk of oversimplification. Since it is rare to be able to get the ISO 20 10 11 85
version, you can settle for a more recent 20 10 form combined with 20 37 form. It isn’t as
desirable but may be the best you can do.

The table below provides a summary of the Al endorsements to be used for the situations as
described above. Note there is no Al endorsement currently providing Completed Operations
coverage to a party with no privity and no work being performed for them.

Doing Work For Al with a Doing Work For No Contract “With You” (No
Insured Relationship to Contract requirement Al, with Privity, Privity) & No Work For
Al for Coverage regardless of Privity but no Subs Additional Insured
Type of Endorsement Scheduled Automatic* Automatic** Automatic* Designated
Ongoing Ops Form # 20 10 20 38 2033 2043 2042 & 20 26
Completed Ops Form # 2037 20 40 2039 NOI}IéE Ofrom NOI;I;E Ofrom

* Only if required in a written contract or agreement **Only if required in a written
contract “with You” (Privity) **Use form 20 33 and 20 39 ONLY when you are SURE there
are NO Subs being used that have NO Contract “with You”

For Automatic Status, Form Numbers 20 38 and 20 40 should be required rather than
the 20 33 and 20 39

More details on this complex area may be found in Chapter 9 of the manual.

32. How can my entity make sure that we have access to (1) the full coverage and (2) the full
limits of insurance carried by our contractors?

The insurance requirements in this manual have long recommended language that states that
the required limits are a minimum. We are reinforcing this language throughout the manual
with the addition of the following shown in bold and italics here:
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34.

35.

36.

“The Insurance obligations under this agreement shall be: 1—all the Insurance coverage
and/or limits carried by or available to the Contractor; or 2—the minimum Insurance
coverage requirements and/or limits shown in this agreement; whichever is greater. Any
insurance proceeds in excess of or broader than the minimum required coverage and/or
minimum required limits, which are applicable to a given loss, shall be available to the
Entity. No representation is made that the minimum Insurance requirements of this
agreement are sufficient to cover the obligations of the Contractor under this agreement.”

With the passage of California Civil Code §2782.9 effective January 1, 2018, do I have to
adjust my current indemnification language as it relates to design professionals?

Yes. The new language states that design professionals shall be indemnified and held harmless
from all liabilities and claims that arise out of negligence, recklessness or other misconduct on
behalf of the principal. For a more complete analysis, please refer to Appendix C.

Non-California users should consult their general counsel for state-specific language and
analysis of any “anti-indemnity” statutes or case law applicable to their contracts.

How can we ensure Additional Insured coverage for completed operations?

ISO has three Al endorsements providing completed operations coverage: the CG 20 37 for
Scheduled Persons and Operations, and the new CG 20 40 and CG 20 39 endorsements for
Automatic Status when required in contract.

More details on this complex area may be found in Chapter 8 of the manual.

Is my independent contractor really an independent contractor?

Some states are tightening the rules via legislation or judicial decisions defining when a
contractor is truly and independent contractor. California has enacted AB 5 effective January
1, 2020. The evaluation of whether a contractor is truly an independent contractor is beyond
the scope of this manual and should be reviewed by the user with your counsel. Suffice it to
say that agreements should be reviewed with counsel to ensure the agreements have
appropriate and strong independent contractor language. The independent contractor’s
agreement to indemnify, defend and hold harmless the entity will then be supported by the
insurance requirements described in this manual.

How to dispel the myth of “following form” excess insurance coverage?

Most following form excess policies do not truly follow form. Many of these excess policies
do provide higher limits, but they often have contradictory differences in terms of how and
why the excess policy is triggered. There are often conflicts with the primary policies, and the
excess policy may have additional provisions not included or even referenced in the
underlying. A quick check for whether the excess policy is truly following form is the length
of the excess policy — this should be no more than two to four pages. Our discussion in Chapter
2 includes a checklist for potential conflicts between the primary and excess policy, as well as
sample endorsement language and examples of following form policy language.
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INTRODUCTION - WHY BOTHER?

Let’s face it, dealing with indemnity and insurance requirements can be tedious. No one likes to
haggle about the terms of a contract or worry about whether a contractor has provided the correct
insurance. Requesting, obtaining, and verifying insurance for contracted goods and services takes
time, can be aggravating, and most often doesn’t seem to make any difference, since most contracts
are completed without incident. However, when an incident occurs, all of those efforts become
worth it. Public entities and businesses have saved millions of dollars by successfully tendering
claims or suits arising from contracted goods or services, from the largest public works projects to
the smallest service contracts.

The reasons for including a strong indemnification clause in your contracts and requiring insurance
coverage include:

e Your entity can be held liable for damages caused by your contractors

¢ You should be able to rely on the contractor’s expertise to do the job safely, and if it
doesn’t, it should pay for the consequences

e Responsibility encourages safety on the part of the contractor

e Risk is placed upon those best able to control the work

¢ You have a source for payment of claims against your entity

e Maintaining your own project or entity budget

e Maintaining your own good loss history and lower insurance costs

And remember, it is never a good thing to be the one responsible for costing your agency the
significant expense of a large claim that could have been tendered to your contractor and paid by
its insurance company. So, while it may be tempting to ignore the indemnity and insurance
requirements in your contracts and accept whatever the contractor sends you as proof of insurance,
consider it a required measure of due diligence that could result in significant savings for your
entity.
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CHAPTER ONE:
CONTRACTUAL RISK TRANSFER - THE BASICS

SUMMARY

This chapter describes the basic steps in administering insurance clauses in contracts where
the other party is required to provide insurance to protect your Entity, its officials, employees
and volunteers. The five basic steps are:

Analyze the Risks and Relationships

Use a Hold Harmless (Indemnity) Agreement
Select the Appropriate Insurance Specifications
Verify Insurance Coverage

Report Claims Promptly

In the practice of good risk management, your Entity should attempt to transfer the risk of
accidental loss accruing through its contractual relationships. Usually, your Entity will require the
other party to a contract (contractor) to assume your Entity’s liability arising out of the contractor’s
negligent delivery of products, services, or activities. This transfer generally is appropriate, as the
contractor is most often the party in the best position to control loss.

This intended transfer of risk is achieved by requiring suppliers, contractors, tenants, and users of
public facilities (i.e. the other party to most Entity contracts) to hold your entity harmless in an
indemnification agreement arising from their products, activities, or use of your facilities. The best
way to assure that the transfer actually takes place (i.e. that a loss will be paid by someone other
than your Entity) is to require a strong indemnity agreement and insurance appropriate in the
contract for goods or services. In addition to protecting the contractor, the insurance should also
protect the Entity, its officers, officials, employees, and volunteers.

This section is intended to give users a brief overview of the contractual risk transfer process and
a set of insurance specifications that will apply to most situations. Many users will find that this
section provides all the tools they need. Each step of the process is discussed in more detail in the
following sections, including additional specifications for certain types of contracts, sample
insurance forms, checklists, and references for additional resources.

Contractual Risk Transfer - The Steps
1. Analyze the Risks & Relationships

2. Use a Hold Harmless (Indemnity) Agreement
3. Select the Proper Insurance Requirements
4. Verify Coverage
5. Report Claims Promptly
Insurance Requirements in Contracts 2023.1 Version
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Step 1: Analyze the Risks and Relationships

Review the scope of work, persons capable of completing it successfully, and the relationship that
person will have with your entity. Pay special attention to the scope of work. Is it sufficient to
describe the work to be performed, especially in case of a dispute as to who was responsible for
certain duties, such as maintenance? Make sure you understand what is to be accomplished based
on what is written in the scope.

Step back and think about the objectives to be accomplished and ask “What could go wrong?”
What are the critical steps in completing your objectives? Is the contractor qualified? Focus on
the risks and remember each situation is unique. The risks and your options for managing them
will vary. It’s worth the time to learn as much as you can about the work, the contractor, and the
risks involved to develop the best ways to protect your entity and avoid wasting your efforts on
requirements that aren’t needed or won’t be effective.

It’s a mistake to think that a contract for a small job or service carries with it a small risk of loss,
but contract managers often don’t pay as much attention to the risks inherent in smaller contracts.
Some contracted services do carry more risks; even the smallest job has the potential for
catastrophe. For this section, we are assuming the typical kinds of risks for most contracted
services, such as professional services, maintenance agreements, and other contracted work
performed for your entity, with the exception of construction contracts. Please see Chapter 3 for
more details regarding construction projects and Chapter 4 for a discussion of other special types
of situations.

Appendix A, “Risk Assessment”, has more information about identifying and prioritizing risks,
including common questions to ask and references for conducting risk assessments, the first step
in the risk management process.

Step 2: Use a Hold Harmless

Your contracts should contain a Hold Harmless (Indemnity) agreement that includes an obligation
to defend your entity (including employees, officials, agents, etc.) and is meant to be interpreted
as broadly as possible in your favor. Hold Harmless agreements are language that shifts
responsibility for loss or damage arising from the activities of a contract from one party (your
entity) to the other (the contractor). Your contractor acts as your representative while performing
services for you, provided they are within the scope of your agreement. Any damages caused in
such performance on your behalf can be collected against you. “Hold Harmless” language allows
you to tender the claim of the damaged third party to the contractor for defense and indemnity by
the contractor or their insurer.

Good Hold Harmless language for most contracts (with the key terms in bold) reads as follows:

Hold harmless: to the fullest extent permitted by law, Contractor shall hold harmless,
defend at its own expense, and indemnify Entity its officers, employees, agents, and
volunteers, against any and all liability, claims, losses, damages, or expenses, including
reasonable attorney’s fees, arising from all acts or omissions of contractor or its officers,
agents, or employees in rendering services under this contract; excluding, however, such
liability, claims, losses, damages, or expenses arising from Entity’s sole negligence or
willful acts.

It is preferable to use your own contract form with language that has been drafted by your attorney,
but at times you may have to accept someone else’s form or negotiate the terms of your Hold
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Harmless with the prospective contractor. If you do have to make changes or accept another form,
always have your attorney review and approve any language before you sign.

Sometimes your options are limited, and some service providers work very hard to limit their
obligations. There are limits to the extent to which you may be held harmless, and there are two
special restrictions for public entities, for construction and design professional contracts, that are
discussed in more detail in Appendix C. That section also contains a good waiver for participants
in sporting or volunteer activities.

Step 3: Select the Appropriate Insurance Specifications

A Hold Harmless is the Contractor’s promise to pay for claims caused, in whole or in part, from
its activities. Requiring insurance helps to ensure the contractor will have the money to deliver on
that promise. Therefore, it’s important to require insurance of the proper type and in sufficient
amounts to protect your entity.

It’s also important to inform contractors of the insurance requirements early in the contract or bid
process. This accomplishes two goals. First, it eliminates any questions that the bidder may have
about the nature of the required insurance. Second, the bidder has the opportunity to forward the
forms to its insurer or agent for approval before the bid is submitted, thus eliminating delay or the
submission of unacceptable insurance documents after the contract or bid is awarded.

To make this process easier, we suggest including the insurance specifications as an appendix or
attachment to the contract, with a reference to them in contract itself. In Chapter Two we have
also provided a sample set of instructions for the contractor and agent, including a description of
the contracted work or service, the applicable dates coverage is required, and space for any special
instructions.

Sample Contract Language for Insurance Requirements:

INSURANCE REQUIREMENTS. Contractor agrees to have and maintain the policies set
forth in Exhibit A entitled “INSURANCE REQUIREMENTS,” which is attached hereto
and incorporated herein. All policies, endorsements, certificates, and/or binders shall be
subject to approval by the Entity as to form and content. These requirements are subject
to amendment or waiver only if so approved in writing by the Entity. A lapse in any
required insurance coverage during this Agreement shall be a breach of this Agreement.

Basic Insurance Specifications: the end of this Chapter contains a set of Insurance Requirements
for Most Contracts that can be used for most contracts. The professional liability (E&O) insurance
can be waived or deleted if the contract does not involve professional services. The specifications
(specs) contain a note for the contract administrator’s reference to help decide if professional
liability insurance is needed.

For construction and environmental services contracts, please see Chapter Three for a complete
set of specs and explanation. Chapter Four contains specifications for other types of special
situations, including contracts with private individuals, cyber risks, instructors and special events.
The rest of this section provides an explanation of the requirements for most contracts. Links are
provided to the language in the requirements for key terms so you can review them along with the
explanation.
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For commercial contracts, the types of insurance regularly required are:

e Commercial General Liability (ISO CGL CG 00 01) — fundamental coverage for bodily
injury, property damage, products & completed operations, and personal injury arising
from the contractor’s activities.

e Business Auto Coverage Form (CA 00 01) — important for any work or service involving
the use of motor vehicles, and a legal requirement for all vehicle owners.

e Workers’ Compensation (WC) & Employers Liability (EL) — all employers must
provide this insurance or be registered as a Self-Insured entity with the State. This is not
required for sole proprietors or companies that have no employees, typically professional
partnerships that use contracted administrative support.

For technology and professional services contracts, particularly with licensed professionals such
as architects, engineers, attorneys, accountants, and insurance brokers, you should also require:

e Professional Liability (or E&O - Errors and Omissions) — this provides coverage for
errors in professional judgment that lead to damages to your entity or others.

Limit of Insurance: the minimum limit recommended is $2,000,000 per occurrence, accident, or
claim, for CGL, CAL, and E&O, respectively. If you accept $1,000,000 per occurrence and an
aggregate limit applies (a limit on the amount the insurer will pay for all claims in one policy
period, typically one year) it should be no less than $2,000,000.

For Workers” Compensation Insurance, you should require “Statutory Limits”. This coverage that
is as high as the statute provides (essentially unlimited), with Employers Liability limits of
$1,000,000 per accident or disease.

Keep in mind, these are recommended minimum limits that should be increased for a number of
activities that are considered higher risk, including construction contracts. Because of the stricter
language imposed in the 2013 version of CGL additional insured endorsements, it is important to
carefully review the coverages and limits you require in your contracts, as those specifications can
have a significant impact on what is available to you from your vendor’s insurance coverage in the
event of a claim. Please refer to subsequent chapters and Appendix D for more information and a
reference table for situations in which higher limits are recommended.

Other Recommended Insurance Requirements
In addition to the basic coverage outlined above, your entity should also request the following
protection:

Additional Insured: an endorsement to the Commercial General Liability (CGL) policy will name
your entity as an additional insured under the contractor’s policy for covered claims arising from
their work or activities on your behalf. This status gives you direct rights under the Contractor’s
insurance and greatly increases your chances of recovery, especially for your legal defense. This
is not required under the Workers’ Compensation policy and is not available under Errors &
Omission policies.

Primary Coverage: for all the insurance policies, you want to require the Contractor’s insurance
to be the first to cover any claim, with your coverage applicable only if the Contractor’s is
exhausted. An endorsement is generally not required for the standard Business Auto policy as
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primary insurance language is written into the standard policy form but is recommended for the
CGL policy (ISO form CG 20 01 04 13), especially for high risk activities.

Waiver of Subrogation: if an insurer pays a claim, any rights their insured may have to recover
all or part of the payment from someone else are transferred to the insurer. That process and the
insurer’s attempts at reimbursement are called subrogation. Your insurance requirements should
contain a waiver of the Contractor’s rights to recover such payments such as ISO CG 24 04 for
CGL, and we recommend an endorsement to the Workers” Compensation policy in most cases.

Notice of Cancellation: you want to be notified immediately if the policy is cancelled. You should
be notified of cancellation by the Contractor’s agent or broker if he or she sent you a Certificate of
Insurance verifying coverage, but unless you request an endorsement to the policies, failure to
notify on the agent or broker’s part does not prevent cancellation without proper notice.

General Insurance Recommendations

Deductibles and Self-Insured Retentions: you want to make sure any amounts a Contractor
must pay before its insurance applies are known and the contractor is capable of paying those
amounts if needed. Remember, the carrier has the same liability obligation to defend and pay for
damages under the policy whether the deductible is paid or not. However, if a self-insured
retention (SIR) is not paid, in most cases the carrier has no obligation to defend or pay damages
unless and until the SIR is paid! For this reason, you need to be especially careful of SIRs!

Verification of Coverage: proof of the Contractor’s insurance coverage is usually provided by
its agent or broker with a Certificate of Insurance listing the types of coverage, insurers providing
the coverage, policy period, and limits. Your entity will be listed as the Certificate Holder. For
ongoing contracts, you should receive a new Certificate when the policies expire, but if not, you
will need to follow up for proof of ongoing coverage. Make sure the agent is aware of the length
of the contract when requesting the initial certificate and your entity should be notified
automatically when their coverage renews.

A Certificate of Insurance is NOT enough proof of coverage when your entity wants to be named
as an additional insured on the contractor’s CGL policy; you MUST also have an endorsement in
order to be so. The standard CGL contains “contractual liability” coverage which affords the
insured coverage for liability they assume in most contracts. Some policies may automatically
name your entity as an additional insured if required in a written contract, or they may issue a
“blanket” endorsement to that effect. You will want to obtain proof of your status, either through
the endorsement or a copy of the applicable policy language.

We strongly recommend obtaining a copy of the policy declarations and endorsement page (make
this a requirement in your Contract) to facilitate verification of coverages and spot any undesirable
policy limitations or exclusions. For example, the endorsements page could show a Prior Work
Exclusion. Certificates of Insurance will NOT show Prior Work Exclusions, These are deadly
exclusions that exclude coverage and can be known by other names including: Montrose
exclusions, Continuous Injury Coverage Exclusions, Modification of Occurrence Definition,
Continuous and Progressive, Pre-existing Damage Endorsements, or other names.

These endorsements can have the effect of deleting Completed Operations Coverage, including
Construction Defect coverage for both (1) Additional Insured Endorsements and (2) Contractual
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Liability Indemnity coverage—the 2 principal methods of covering the Named Insured Contractor
and the Entity!

This is yet another reason to require in your Contract a copy of the Declarations & Endorsements
pages with your Certificate of Insurance and copies of the Primary & Non-Contributory and
Additional Insured endorsements so you can see and obtain copies of these endorsements for
verification of Compliance (or non-Compliance) with Contract Insurance requirements.

A number of organizations have attempted to streamline online coverage verification. Robert
Marshburn has helped develop one of those tools which can be found at
www.AutomatedInsuranceVerification.com.

Acceptability of Insurers: the specifications list a minimum A.M. Best rating of A:VII. You can
look up an insurer’s rating by going to www.ambest.com. At times you may run into an insurer
that does not have the minimum rating or that is not rated by A.M. Best, particularly if your
contractor is covered by a captive, Self-Insured Group (SIG), risk pool, or other “alternative” risk
transfer mechanism. In such cases, you will need to research the company by referring to the
Internet or requesting documentation from the agent. Also, enlist the advice of your insurance
broker or risk management consultant. We are no longer suggesting that coverage must be written
with “admitted” markets. In recent years an increasing percentage of coverage has moved to
surplus lines markets that are “licensed” to conduct business, but not “admitted.” These non-
admitted markets may offer customized forms and better coverage and better pricing than admitted
markets. But, a non-admitted market may not be supported by a state’s insolvency fund. As a
result, you may consider asking for a higher financial size rating as an indication of a non-admitted
insurer’s financial capacity. In the manual we now use the term “authorized” insurers to include
both admitted and non-admitted surplus lines insurers. However, note that non-admitted insurers
may use custom policy forms, so use careful verification that these forms do not take away needed
standard coverages!

Claims-Made Policies: most Professional Liability insurance policies, and other specialized
policies such as Environmental Impairment (Pollution) or Educators Legal Liability, are written
on what is known as a “claims-made” basis. This means the policy in force on the date a claim is
made against the Contractor is the one that covers the loss, not necessarily the one that happens to
be in force on the date the work begins or, as with an “occurrence” policy, the date when an
accident that causes damage occurs.

For the work of Architects and Engineers, it may be many years after the design work is completed
and the structure put to use before errors or defects in the design become apparent and a claim is
filed. For this reason, it is recommended that you require proof of ongoing coverage for design
work, at least three years, and often up to as long as ten years after a job is complete.

This section of the requirements can often be deleted if the contract does not involve professional
or environmental services.

Special Risks or Circumstances: each situation is unique, and you may encounter a type of risk
or coverage that requires more limits, acceptance of a lower A.M. Best rating, or a waiver of one
of the recommended requirements. You should always reserve the right to modify your
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requirements to meet such demands, especially when conducting a bid process that could lock you
in to rejecting an otherwise acceptable proposal.

Step 4: Verify Coverage

Review the Completed forms promptly.

You should receive at least two documents verifying coverage, a Certificate of Insurance and an
Additional Insured (AI) Endorsement (or a copy of the applicable policy language confirming your
Al status by written contract). Review the forms to be sure they are completed fully, that they have
been signed by an appropriate party, and that no items have been crossed out or altered. Note the
expiration date of the policies. If any policies expire during the term of the contract or project, you
should set up a suspense file for forty-five (45) days before the expiration of the insurance. At that
time, if you have not received proof of renewal or replacement of coverage, you should send a
letter (including the current forms) to the other party stating that your Entity requires receipt of a
new set of forms before expiration of the existing coverage. As noted above, we strongly
recommend obtaining a copy of the policy declarations and endorsement page (make this a
requirement in your Contract) to facilitate verification of coverages and spot any undesirable
policy limitations or exclusions.

This manual provides a one-page checklist that can be completed for each contract (see Appendix
D for examples). This checklist is used to compare the Entity’s specific requirements to the
certificate(s) and endorsements provided. If something is missing, contact the contractor’s broker
or agent to obtain the necessary certificates and endorsements. You can also enlist the assistance
of your Risk Manager to contact insurance brokers/carriers to obtain all documents required to
comply with your contract provisions. Please refer to Chapter Five for more guidance and details
on verifying compliance.

Save the signed forms.

Save the forms with the rest of your contract documents. Contracts and insurance documentation
for construction projects should be saved indefinitely, as claims may be presented many years
after work is completed. The forms may be your Entity’s only proof of coverage. For other types
of contracted work, follow your own record retention policies, but be aware that certain types of
contracts, particularly for environmental services or other work that has the potential to generate
claims far into the future should also be kept indefinitely.

Step 5: Report Claims Promptly
Inform the other party’s insurer immediately, in writing, of any incidents or claims arising
out of the work. Send a copy to the Contractor and its agent as well.

Some liability insurance policies require reporting of accidents or other covered losses as soon as
it is practical to do so and do not impose any specific deadline. Others require reporting of
accidents immediately, but again leave that term undefined. Some policies written on “claims-
made” forms impose strict deadlines on claim reporting. The sample forms provided in this manual
include sample correspondence for reporting claims. As you may not have immediate access to the
policy’s notice-of-claim requirement clause, you should assume the worst-case version and report
incidents or claims to the other party’s insurer immediately. If you have a copy of the policy,
follow the reporting procedures explicitly.

Most insurance policies require reporting of incidents or claims to the insurer. However, it is
customary with most insurance buyers to report such events to the insurance agent, and to allow
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the agent to pass the information along to the insurer. While convenient, this practice does not
fulfill the insured’s contractual responsibility to report events to the insurer. Therefore, the safest
practice is to report the event to the insurer, with secondary notification to the agent. If you report
by telephone, make a note of it, including the date and person spoken to. Follow up in writing as
soon as possible.

You should also notify your own insurance company, claims administrator (TPA), agent or broker
of the claim in order to protect your rights under your policy. If the Contractor’s insurer delays or
disputes acceptance of the claim, you may need to rely on your own resources to protect your
interests while the issue is resolved. Your insurer or TPA should continue the negotiations with
the Contractor’s insurer on your behalf to successfully tender the claim to them, but at times these
issues are not resolved until the claim is ready to settle. It may even be necessary to file a suit
against the Contractor and/or insurer to enforce your rights, something that your insurer should do
on your behalf.

Exhibit A:
Insurance Requirements for most Contracts

(Not for Construction Contracts)

Contractor shall procure and maintain for the duration of the contract insurance against claims for
injuries to persons or damages to property which may arise from or in connection with the
performance of the work hereunder and the results of that work by the Contractor, his agents,
representatives, employees or subcontractors.

MINIMUM SCOPE OF INSURANCE
Coverage shall be at least as broad as:

1. Commercial General Liability (CGL): Insurance Services Office Form CG 00 01
covering CGL on an “occurrence” basis, including products and completed operations,
property damage, bodily injury and personal & advertising injury with limits no less than
$2,000,000 per occurrence. If a general aggregate limit applies, either the general aggregate
limit shall apply separately to this project/location (ISO CG 25 03 05 09 or 25 04 05 09)
or the general aggregate limit shall be twice the required occurrence limit.

2. Automobile Liability: ISO Form Number CA 00 01 covering any auto (Code 1), or if
Contractor has no owned autos, covering hired, (Code 8) and non-owned autos (Code 9),
with limit no less than $1,000,000 per accident for bodily injury and property damage.

3. Workers’ Compensation: as required by the State of California, with Statutory Limits,
and Employer’s Liability Insurance with limit of no less than $1,000,000 per accident for
bodily injury or disease.

4. Professional Liability (Errors and Omissions): Insurance appropriate to the Contractor’s
profession, with limit no less than $1,000,000 per occurrence or claim, $2,000,000
aggregate. (If applicable — see footnote next page)

If the contractor maintains broader coverage and/or higher limits than the minimums shown above,
the Entity requires and shall be entitled to the broader coverage and/or higher limits maintained by
the contractor.
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A number of organizations have attempted to streamline online coverage verification. Robert
Marshburn has helped develop one of those tools which can be found at
www.AutomatedInsuranceVerification.com.

Other Insurance Provisions
The insurance policies are to contain, or be endorsed to contain, the following provisions:

Additional Insured Status

The Entity, its officers, officials, employees, and volunteers are to be covered as additional
insureds on the CGL policy with respect to liability arising out of work or operations performed
by or on behalf of the Contractor including materials, parts, or equipment furnished in connection
with such work or operations. General liability coverage can be provided in the form of an
endorsement to the Contractor’s insurance (at least as broad as ISO Form CG 20 10 11 85 or if not
available, through the addition of both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20
37 if a later edition is used).

Primary Coverage

For any claims related to this contract, the Contractor’s insurance coverage shall be primary
and non-contributory and at least as broad as ISO CG 20 01 04 13 as respects the Entity, its
officers, officials, employees, and volunteers. Any insurance or self-insurance maintained by the
Entity, its officers, officials, employees, or volunteers shall be excess of the Contractor’s insurance
and shall not contribute with it. This requirement shall also apply to any Excess or Umbrella
liability policies.

Umbrella or Excess Policy
The Contractor may use Umbrella or Excess Policies to provide the liability limits as required in
this agreement. This form of insurance will be acceptable provided that all of the Primary and
Umbrella or Excess Policies shall provide all of the insurance coverages herein required, including,
but not limited to, primary and non-contributory, additional insured, Self-Insured Retentions
(SIRs), indemnity, and defense requirements. The Umbrella or Excess policies shall be provided
on a true “following form” or broader coverage basis, with coverage at least as broad as provided
on the underlying Commercial General Liability insurance. No insurance policies maintained by
the Additional Insureds, whether primary or excess, and which also apply to a loss covered
hereunder, shall be called upon to contribute to a loss until the Contractor’s primary and excess
liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess Limits

Insurance Policies in chapter 2 for additional explanatory information on this very

common Excess policy problem that needs to be verified and corrected.

Notice of Cancellation
Each insurance policy required above shall provide that coverage shall not be canceled, except
with notice to the Entity.

Waiver of Subrogation

Contractor hereby grants to Entity a waiver of any right to subrogation which any insurer of said
Contractor may acquire against the Entity by virtue of the payment of any loss under such
insurance. Contractor agrees to obtain any endorsement that may be necessary to affect this waiver
of subrogation, but this provision applies regardless of whether or not the Entity has received a
waiver of subrogation endorsement from the insurer.
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Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require the
Contractor to purchase coverage with a lower retention or provide proof of ability to pay losses
and related investigations, claim administration, and defense expenses within the retention. The
policy language shall provide, or be endorsed to provide, that the self-insured retention may be
satisfied by either the named insured or Entity. The CGL and any policies, including Excess
liability policies, may not be subject to a self-insured retention (SIR) or deductible that exceeds
$25.000 [fill in the amount for your comfort level for the specific Contractor and job — it could be
much higher, or in the case of a very small Contractor, you might want it lower] unless approved
in writing by Entity. Any and all deductibles and SIRs shall be the sole responsibility of Contractor
or subcontractor who procured such insurance and shall not apply to the Indemnified Additional
Insured Parties. Entity may deduct from any amounts otherwise due Contractor to fund the
SIR/deductible. Policies shall NOT contain any self-insured retention (SIR) provision that limits
the satisfaction of the SIR to the Named Insured. The policy must also provide that Defense costs,
including the Allocated Loss Adjustment Expenses, will satisfy the SIR or deductible. Entity
reserves the right to obtain a copy of any policies and endorsements for verification.

NOTE to Agencies: If the SIR is not paid, there is NO COVERAGE for the Insured or you
as the Additional Insured or Indemnified Party. Since there is usually a requirement in the
SIR provisions on the Contractor’s policy that the Named Insured Contractor (not the
Agency as an Additional Insured) is the only party allowed to make the payment of the SIR
in order to trigger coverage, it is necessary to include the Contract provision requirement
above

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best’s rating of no less than A:VII, unless otherwise acceptable to the Entity.

Claims Made Policies (note — should be applicable only to professional liability, see below)
If any of the required policies provide claims-made coverage:

1. The Retroactive Date must be shown and must be before the date of the contract or the
beginning of contract work.

2. Insurance must be maintained, and evidence of insurance must be provided for at least
five (5) years after completion of the contract of work.

3. If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a Retroactive Date prior to the contract effective date, the Contractor
must purchase “extended reporting” coverage for a minimum of five (5) years after
completion of work.

Verification of Coverage

Contractor shall furnish the Entity with original certificates and amendatory endorsements, or
copies of the applicable policy language effecting coverage required by this clause and a copy of
the Declarations and Endorsements Pages of the CGL and any Excess policies listing all
policy endorsements. All certificates and endorsements and copies of the Declarations &
Endorsements pages are to be received and approved by the Entity before work commences.
However, failure to obtain the required documents prior to the work beginning shall not waive the

Insurance Requirements in Contracts 2023.1 Version
24



Mhant
’an INTEGRATED INSURANCE & FINANCIAL SERVICES

Contractor’s obligation to provide them. The Entity reserves the right to require complete, certified
copies of all required insurance policies, including endorsements required by these specifications,
at any time. Entity reserves the right to modify these requirements, including limits, based on the
nature of the risk, prior experience, insurer, coverage, or other special circumstances.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of the
risk, prior experience, insurer, coverage, or other special circumstances.

Note: Professional liability insurance coverage is normally required if the Contractor is providing
a professional service regulated by the state. (Examples of service providers regulated by the state
are insurance agents, professional architects and engineers, doctors, certified public accountants,
lawyers, etc.). However, other professional Contractors, such as computer or software designers,
technology services, and services providers such as claims administrators, should also have
professional liability. If in doubt, consult with your risk management or insurance advisor.
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CHAPTER TWO:
INSURANCE SPECIFICATIONS FOR MOST CONTRACTS

SUMMARY

This chapter describes considerations for drafting insurance specifications for most

contracts. Sample specifications are included as exhibits in this chapter and for more complex
or specialized contracts in the next two chapters.

The following section provides more detail to explain a number of the issues that need to be
considered in drafting insurance requirements, as well as providing specifications for the most
common types of contracts for public entities.

Evaluate the Risk

Before determining the types of insurance to be required, you must have some idea of the types of
harm that could arise from the activities contemplated under the contract. Review the scope of
work and talk to the contract manager and/or contractor to be sure you understand the work or
service to be performed and that it is adequately described in the Scope. Refer to Appendix A for
more information on Risk Assessment.

Use the Appropriate Contract Template

Every organization should implement a system that establishes procedures for developing and
approving contracts. We recommend that your Entity create templates for the types of contracts
typically used by departments within your Entity. This makes the process of selecting and
reviewing the contract terms much easier, since the language has already been reviewed and
approved by your attorney. Any changes to the template should be approved by legal counsel prior
to signing.

Common contract templates should include:

e General Services: for most contracts, including routine maintenance of facilities or
grounds

e Construction: for public works projects or major remodeling of facilities
¢ Design Professional Services: for the services of architects, engineers, and land surveyors

o Professional Services: for all other professional service providers, such as attorneys,
accountants, technology services, medical professionals, and insurance brokers

e Leases and Rentals: for long and short-term use of your real property and/or personal
property/equipment

One important reason for having a separate template for design professionals is a limitation on the
type of Hold Harmless agreement you may require for their services. There is also a limitation on
the Hold Harmless you can use for construction contracts. Refer to California Civil Code §2782
and see Appendix C for a full discussion of these limitations and recommended language.
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Insurance Requirements

Insurance requirements in a contract ensure that the organization you are contracting with will
have adequate assets available in the event of a loss arising out of the work performed for your
Entity. The use of insurance is not the only means of guaranteeing that an organization will have
adequate resources. Some very large organizations may choose to self-insure their liabilities. In
that event, you may need to examine the organization’s financial statements or receive a letter of
credit from a banking institution to guarantee the adequacy of assets. For the rest of this chapter,
we will focus on insurance as the means for effective risk transfer.

Be as Specific as Possible in Describing Types of Insurance Required

Avoid using phrases which do not have a specific meaning. For example, the term “public liability”
does not have a definite meaning in common usage or in the insurance industry. If you use an
ambiguous term, your Entity may intend that a relatively broad coverage be purchased, yet a
limited coverage form would still comply with the written requirement. This ambiguity is reduced
by stating the titles or exact types of coverage forms to be maintained. The insurance specifications
provided in this manual refer to specific Insurance Services Office (ISO) coverage forms wherever
possible. While overwhelmingly industry standard, not all insurers use ISO forms, but they should
have similar forms or policy language they can provide. Avoid the use of language such as “or its
equivalent” since this is ambiguous and use the phrase “with coverage at least as broad as” the [ISO
forms. However, use of non-standard ISO language is a reason to review the forms and
endorsements carefully, including a review of the policy language if in doubt.

In particular, your Entity should require that liability insurance be written on an “occurrence basis”.
“Claims-made” coverage should be accepted only as an exception after verifying that occurrence-
based coverage is not available. Professional liability insurance is usually available only on a
claims-made basis and will be discussed later in this chapter.

Describe Maximum Deductibles or Self-Insured Retentions that the Other Party may
Maintain

The manual no longer discusses disclosure of deductibles because it is the responsibility of the
insurer, not the additional insured or loss payee, to recover deductibles from the insured. If the
other party maintains self-insured retentions (SIRs), your Entity must seek reimbursement directly
from the other party in accordance with the indemnity or hold-harmless clause of the contract. If
the other party is financially unable to reimburse your Entity, or if the indemnification clause in
the contract is set aside by a court, your Entity would bear the amount of the SIR or perhaps be
left with no coverage at all from the contractor’s policy if the SIR was not paid. As of this writing,
at least one court has held that an additional insured to a policy has no right to satisfy the SIR if
the first named insured is unable to do so, based on policy language that unambiguously allowed
only the named insured to satisfy the SIR. This situation can also occur when the subcontractor is
not named in a suit and therefore is not required to respond and spend money that would count
toward the SIR. In such cases, your entity may have to file a cross-complaint to force the
subcontractor to respond and satisfy the SIR.

If SIRs are substantial, you can request the other party post a bond guaranteeing payment of losses
and defense costs within the retained layer. As an alternative, the other party’s insurer may be
willing to reduce or eliminate the retention as respects your Entity’s interests, most likely for an
additional premium from the Contractor. You can include language that allows your Entity to
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withhold payment up to the amount of the SIR and act as the contractor’s agent in satisfying the
policy SIR.

Also, some policies with SIRs do not require the insurer to provide legal defense. In such cases,
your Entity might have to pay its own defense or seek reimbursement from the contractor.
Moreover, a recent decision in California held the insurer did not have to pay claims where a
bankrupt insured was not able to personally satisfy the SIR. Therefore, you should require
disclosure and approval of SIRs and discuss them with your risk management advisor as
necessary. Include language in your Contract requiring that the policy language shall provide, or
be endorsed to provide, that the SIR may be satisfied by either the named insured or Entity.

How to Evaluate a SIR

As described in Chapter 1, a Self-Insured Retention (SIR) is different than a deductible. Under a
policy with a deductible, the insurer adjusts (and controls) the claim and is reimbursed by the
insured for the amount of the deductible. Under a policy with an SIR (SIR Policy), the insured
controls the claim through the SIR, such as selection of counsel and right to settle. Unlike a policy
with a deductible, under an SIR Policy, the insurer has no duty to defend or pay damages until the
SIR has been paid. There has been litigation involving a bankrupt insured where the court found
that the additional insured had no right to pay the deductible and trigger the coverage above the
SIR. As aresult, it is necessary to pay special attention when an SIR Policy is providing required
liability coverage.

It is not necessarily appropriate to simply disallow a vendor/contractor to utilize an SIR
Policy. Keep in mind that nearly all large public entities and pooling organizations utilize SIRs
for the same reason your contractors may use them — they want to control their claims and avoid
the frictional costs of trading dollars with their insurers/re-insurers. There are numerous
organizations with well-funded and well-managed self-insurance programs. But, how do you
determine if a bidder or existing vendor/contractor has a well-funded and well-managed self-
insurance program? Here are some factors we recommend be considered in evaluating an SIR:

e Financial Size of Organization — Larger organizations tend to have the financial
wherewithal and desire to have an SIR policy. If you see a smaller organization with an
SIR, you should wonder why they have gone to an SIR policy. Does this organization have
a high frequency of losses?

e Amount of SIR — An SIR Policy may include a retention into the millions of dollars for
very large organizations. How can you tell if the organization can fund their SIR? We
recommend reviewing the financial statement to see whether it appears the organization
has the revenues and assets to pay for its SIR. If the organization is private, we recommend
asking for the most recent audited financial statement (noting that you may be required to
sign a non-disclosure agreement). For a construction contract, we recommend very careful
examination of an SIR larger than $250,000.00 and that large an SIR should only be
proposed on a very large capital project. Other vendors such as major utilities or Fortune
500 companies may have an appropriate SIR running in the millions of dollars.

e Funding of SIR — A well-funded self-insurance program should be able to demonstrate
funding of the SIR at a reasonable level. For a smaller SIR, it may not be necessary to ask
for a copy of a recent actuarial study (and they may not have one, say for a $100,000.00
SIR). For a larger SIR, you should obtain more information, and at least a certification by
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a risk professional (such as the organization’s Risk Manager) that the program has been
funded at a 70% confidence level or more as calculated by an independent actuary. You
may find information on funding in an audited financial statement.

e Program Management — A self-insurance program requires that the insured is responsible
for administration of the claims within the SIR. This may be performed in-house or by a
third-party-administrator (TPA). You should evaluate whether the contractor has the
resources and personnel to administer claims, or whether their TPA is reputable.

e Excess/Reinsurer Review — The number of insurers offering SIR Policies is relatively
small. SIR Policies are considered “specialty” contracts and are carefully underwritten by
“specialty” underwriters. As a result, you would normally expect to see an SIR policy
issued by a larger “A” rated carrier — a minimum of size X in our opinion for the lead (first
excess layer) underwriter.

As you can see, there is not an exact science to evaluating an SIR. We recommend engaging your
insurance broker or other risk management advisor to assist in your evaluation of an SIR for the
first few times you encounter an SIR. And, if you encounter an SIR that doesn’t seem to make
sense, we recommend engaging your insurance broker or other risk management advisor to assist.

Finally, as described in the first paragraph of this discussion topic, if an insured cannot pay their
SIR, the excess insurance may not be available to your entity as an additional insured. But, there
is a solution! As described in Chapter 2, there are workarounds to make an SIR Policy acceptable.

Require the Addition of your Entity, its Officials, Employees and Volunteers as Additional
Insureds to all Required Liability Coverage

Standard contract conditions should specify that your Entity, its officials, employees, and
volunteers be added by endorsement as additional insureds to all liability policies, except workers’
compensation or professional liability (errors & omissions) policies.

When the contractor will be employing subcontractors, request that they be required to maintain
at least the same types of insurance as required of the general contractor. A lesser amount of
general liability limits may be acceptable for a subcontractor performing a part of the project. You
may require the contractor to provide your Entity with the required endorsements or insurance
policies from each subcontractor which names the Entity, its officials, employees, and volunteers
as additional insureds. It is common practice for an owner to require a contractor to furnish these
endorsements, particularly for construction projects.

For large construction projects with consolidated insurance programs (“wrap-ups” aka OCIP’s),
the insurer will include all subcontractors as additional insureds under the insureds (contractor’s)
policies.

Require that the Other Party’s Insurance be Primary

To simplify loss adjustment and to eliminate the possibility that the other party’s insurer will seek
contribution from your Entity, your Entity’s standard requirements should state that the other
party’s insurance is to provide primary coverage, and that your Entity’s insurance or self-insurance
program will not be called upon to contribute to a loss that should otherwise be paid by the other
party’s insurer. You should require coverage at least as broad as ISO CG 20 01 04 13. If the
agreement on primary insurance is merely stated in your contract with the other party and is not
included in the policy, the condition is not binding on the insurer.
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Require that Your Entity be Given at least Thirty (30) Days’ Notice of Cancellation of
Insurance Coverage, with Ten Days’ Notice for Non-Payment

Your Entity’s standard insurance requirements should state that the insurer will provide at least
thirty (30) days written notice of cancellation. Sixty (60) days’ notice is better and is required by
law in many states. However, in CA the requirement is only ten (10) days for notice of cancellation
due to non-payment. The standard certificate of insurance language has recently changed noting
that notice of cancellation will only be given “in accordance with policy provisions”, which now
clarifies what was always the intent. For this reason, if notice is required, it needs to be endorsed
on to the policy like the additional insured status.

Prior editions of this manual have recommended requiring an endorsement necessitating notice of
cancellation or coverage changes with 30 days’ notice by USPS registered mail with a return
receipt. This approach does not seem feasible in the current environment of electronic
communications and express mail services. Moreover, some insurers refuse to take on this
obligation and, in some states, the cancellation requirements are stronger.

Most often you will not receive an endorsement regarding notice of cancellation even when your
specifications require it. This is an area to use your judgment regarding what is reasonable and
obtainable in light of the risks involved.

If a contract involves a risk so substantial that the risk of cancellation or coverage reduction is
heightened, you should require an endorsement or consider a project specific policy with the Entity
as an Additional Insured may be warranted. For example, the insurance requirements for
construction and environmental risks (Exhibits 5 & 6) require an endorsement to the policies for
notice of cancellation.

Statements made on a certificate regarding cancellation notice do not have the same effect as the
same statement made in an insurance policy or endorsement. Insurance industry-supplied
certificates usually only state that the insurer or its agent will “endeavor to” provide the required
number of days’ notice of cancellation. Sometimes the words “endeavor to”” may be crossed out
on the certificate form. However, this change has no practical effect on the insurer but could lead
to an E&O on the part of the agent, since generally, if notice is not sent, the coverage still
terminates. You should presume that the certificate does not grant any conditions not contained in
the policy. NOTE: The latest edition of the standard certificate of insurance form now reads that
“notice of cancellation will be provided in accordance with policy terms and conditions”.

Specify that the Insurance is to be Placed with Insurers that Meet a Certain Minimum
Rating, Unless Otherwise Acceptable to Your Entity

The ratings given by A.M. Best and Standard & Poor’s are widely used as standards for
measurement of insurer acceptability. Insurer ratings are available on-line from each company at
http://www.ambest.com and www.standardandpoors.com/ratings/insurance.

The A.M. Best rating is a two-part rating, separated by a colon. The first portion is the assessment
of the quality of assets held. The second, given as a Roman numeral ranging up to XV, indicates
financial size by policyholders’ surplus. Standard & Poor’s uses a single rating scheme measuring
the company’s overall financial strength.
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The management ratings currently used by A.M. Best and the overall ratings used by Standard &
Poor’s are:

A.M. Best Ratings Standard & Poor’s Ratings
A++, A+  Superior AAA Superior
A, A— Excellent AA +/— Excellent
B++, B+  Good A +/— Good
B, B- Fair BBB +/-~  Fair
C++,C+ Marginal BB +/- Needs Improvement
C, C- Weak B +/— Barely Acceptable
D Poor CCC+/~  Poor
CC +/- Exceptionally Poor
C Failing

+,— These signs following the letter rating indicate the relative position
within the class

The above analogy between .0202A.M. Best and Standard & Poor’s ratings is not exact. Each
rating system has its differences, and the ratings are based on slightly different criteria and/or
weighting. The use of both rating systems provides a better understanding of the strength or
weakness of the company.

A.M. Best also rates insurance companies by their policyholders’ surplus. Class I is the lowest
Financial Size category, indicating a policyholders’ surplus of under $1,000,000. Class XV
indicates policyholders’ surplus of over $2,000,000,000. In the middle, Class VII surplus ranges
from $50,000,000 to $100,000,000.

Your Entity should require that insurance be placed with companies that have a minimum A.M.
Best rating of A:VII or a Standard & Poor’s Rating (if rated) of at least BBB unless specific
approval for a lower rating has been granted by your Entity. This requirement does not guarantee
that the insurer will be solvent when called upon to pay a loss, but it does reduce the possibility of
coverage being placed with a clearly unqualified insurer.

Your Entity should only accept a lower-rated insurer if no other insurer will provide the coverage.
Be aware, however, that there may be a significant risk that the insurer will not be able to pay a
claim for which your Entity may then become responsible. If in doubt, contact your insurance
advisor prior to approving the forms. Special consideration and evaluation should be undertaken
when coverage is provided by Self-Insured Groups (SIGs), captives and risk pools. Many
governmental agencies purchase coverage through pooling arrangements, so you should not be
surprised when contracting with another governmental agency if their coverage is provided by a
pool. Pool financials are public information, and it is easy to discover the strength of any particular
pool. SIG financial information may or may not be accessible but should be requested if there is
a concern. Contract documents should specifically address alternative risk transfer programs
where possible.

Fit the Insurance Limits to the Situation

This is the most difficult principle of all to apply effectively. Judgment and experience are required
to set required insurance limits. Precedent also plays a significant role. It becomes difficult to
require $5,000,000 limits from one contractor if the Entity has previously required only $1,000,000
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for similar projects. Nevertheless, if most contractors carry limits less than you think are
appropriate, it is possible they are underinsuring their risks and you should not hesitate to ask for
more.

In our view, the $2,000,000 limit stipulated in the sample insurance requirements is the minimum
limit to require. Higher limits should be required for any hazardous activity, such as blasting, or
where the activity has a severe loss potential, such as construction close to highways, utility lines,
or high-valued property. You should consider the loss exposure, not the value of the contract, in
determining appropriate limits. Some jobs, such as spraying of pesticides or backhoe operation
near utilities, involve substantial potential liabilities even though the contract may involve only a
small expense. Checklists at the end of this manual will help identify hazardous exposures,
including a chart in Appendix D that lists recommended limits for different types of activities.

Amendments in 2013 limit coverage to the amount required in the agreement. As a result, the
entity will be covered only to the amount requested and identification of minimum limits should
be carefully considered.

How Much is Enough?

The saying, “A million dollars just ain’t what it used to be,” rings truer with the years. This manual
required a $1 million general liability limit as the basic limit since the early 1980’s. The editors
are now recommending limits of $2 million for basic commercial contracts (without construction)
and $5 million for contracts with construction risks. Please keep in mind that because of annual
limitations on policy payments (“aggregates”, see below) in standard policies unless a contract
specific policy is written, your entity is sharing the contractors policy limits with all of the
contractor’s other customers.

Note that increasing jury verdicts and recent changes to coverage forms make higher limits
advisable. Studies have shown that jury verdicts against public entities have risen more than 50%
in recent years (see www.iii.org and search for “jury verdicts” or see www.jvra.com and look for
“Government Liability”). Also, recent changes to the CGL insured contract definition may bring
defense costs within the limit of insurance, eroding the coverage available. The changes place
defense costs within the limits of liability if there is a conflict, or your Entity selects separate
defense counsel. Moreover, some policies and endorsements now limit coverage to the amounts
of limits requested in the additional insured’s written agreement.

The editors understand that smaller vendors, sole proprietors, and individuals may not have $2
million of limits. This is where the art of risk management plays a role. Your entity must determine
when to allow lesser limits. We suggest that standard tests be applied. For example, you might
decide that any contract that does not includes a products or completed operations exposure, is low
enough risk to allow a lesser limit such as $1 million. Note that these other agreements may not
always be low risk, so the risk manager’s best weapon — common sense — must carry the day.

Aggregate Limits

Many liability insurance forms used today impose aggregate (total of all claims) limits on all losses
paid by the policy for the policy period (usually one year). There are usually three types of
aggregates: a products and completed operations aggregate; a personal injury and advertising
injury liability aggregate; and a general aggregate for all other types of losses. If the contractor
purchases a Commercial General Liability policy, any losses arising out of projects for that
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contractor’s other clients would also reduce the aggregate limit available for losses arising out of
its work for your Entity. Therefore, you may wish to require:

» A higher aggregate limit which is a multiple of the occurrence limit; for example, a $1,000,000
per occurrence limit with a $2,000,000 aggregate, or

» A separate aggregate limit for your project or lease, or
» A policy dedicated to your project.

None of these solutions is a perfect answer. Even a higher aggregate limit may be insufficient if
the contractor experiences a large number of substantial claims during the coverage period. A
possible solution is to require that the contractor provide higher limits through a combination of
excess and primary policies. In this case, evidence of excess coverage should be provided on the
same certificate form. On large projects, this approach may be the most feasible.

The insurer may decline to provide a separate or higher limit for your Entity’s project. If the insurer
is willing to provide a higher limit, the contractor will be asked to pay additional premium. The
cost of this premium may be passed along to your Entity if the contractor must obtain this coverage
in order to receive the contract award.

The discussion above applies to coverage under the current ISO Commercial General Liability
policy form. Other variations of endorsements adding aggregate limits exist. You should review
these forms carefully when evaluating aggregate limits on your contractor’s liability policies and
seek assistance from your insurance advisor as needed.

The Myth of “Following Form” Excess Insurance Policies for Higher Limits

Most so-called “Following Form™ Excess Insurance policies that provide additional higher limits
after exhaustion of the underlying policies are not true following form. It is not true that “covered
on the underlying means covered on the excess”!

Since there is no “standard” Excess or Umbrella policy recognized in the industry, even those that
claim to be a "Following Form" policy, you need to work through the entire policy to determine
the extent to which it follows the underlying policy, any differences, and how those differences
affect the desired coverages to comply with your Contract requirements.

* Most Excess policies have additional provisions that apply instead of the underlying policy in
case of a conflict! Carefully check if the following are the same as the Underlying Policy:

* General Provisions — the correct underlying policy, limits, and effective dates are the
same as listed in the Excess Policy

* Defense provisions — inside or outside limits

* Is defense an obligation; or the “right, but not the duty” to defend

* Are Additional Insureds on the primary covered on the Excess

* Must Additional Insureds be advised or endorsed on to the Excess

*  What about Automatic Additional Insureds when required by Contract

* Is the Excess Policy Primary & Non-Contributory for an Additional Insured

 Is there the same coverage for Indemnity

* Are the Contractual liability provisions that cover Indemnity the same
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Is the “Insured Contract” Definition the same or is it modified

* Has the definition of “Occurrence” been modified

* Isthere a “Prior Work” limitation or exclusion

* Are there any other exclusions or limitations that are part of, or have been added to,
the Excess Policy

* Does the primary/underlying policy have a Self-Insured Retention (SIR) that can only
be satisfied by the named insured and that, if not paid, would prevent triggering the
Excess Policy and Defense obligations?

» It is much easier to spot these changes on the ISO CGL policy since the policy is standardized
and any changes from the unmodified policy must be made by endorsement. Although ISO has
an Excess & Umbrella liability policy, there is no generally recognized Excess “standard”
policy in the industry. As such, limitations or exclusions can be in the text of the policy itself
as well as because of endorsements!

* True “following form” Excess policies will generally be only 2 or 3 pages! If more, you must
carefully wade through all of the pages to analyze and understand the differences! Some are
twice as many pages as the entire standard ISO CGL.

If a "Following Form" Excess Policy is not a true "Following Form", it can sometimes be endorsed
back to be such with language similar to the following from an actual excess policy:

FOLLOW FORM ENDORSEMENT

It is agreed that this policy will follow the exact warranties, terms, conditions, exclusions and
limitations contained in the Followed Policy listed in the Declarations

Some following form endorsements will say something similar to the above and then add “...except
for any other endorsement added to this policy” or other similar policy language.

If the Excess Policy is not 4 pages or less, or does not have a “clean” following form endorsement,
it will no doubt read similar to the following actual examples:

EXAMPLE of not being true following form, and other exclusions or limitations that are part of
or have been added to the Excess Policy:

The following was on an Excess Policy with an additional Exclusion for PD liability.
The Excess Policy is NOT a TRUE Following Form:

On Page 5 of the excess policy it states:

“If an inconsistency or contradiction exists between an Exclusion of this policy and an Exclusion of the
"controlling underlying insurance" the Exclusion of this policy will apply.”

Exclusions

The EXCLUSIONS sections of the "controlling underlying insurance" are made part of this policy.
If an inconsistency or contradiction exists between an Exclusion of this policy and an
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Exclusion of the "controlling underlying insurance" the Exclusion of this policy will apply.
However, in no case will coverage be excluded by the "controlling underlying insurance" and not
excluded by this policy.

Translation: The broader exclusion of either policy is what will apply!
EXAMPLE:

Except to the extent any terms, definitions, limits of insurance, conditions or exclusions of the "controlling
underlying insurance" are different from any terms, definitions, limits of insurance, conditions or exclusions
of this policy, this policy will provide the same coverage for "ultimate net loss" as provided by the "controlling
underlying insurance". If any terms, definitions, limits of insurance, conditions or exclusions of this policy
are_more restrictive than those of the "controlling underlying insurance”, then this policy's terms,
definitions, limits of insurance, conditions or exclusions will apply. However, under no circumstance will
this policy provide broader coverage than that provided by the "underlying insurance".

The red in the middle sounds pretty good, and the “Except...” at the beginning of this statement is
almost incomprehensible, but what it really says is ‘if there are not any differences between the
underlying policy and this excess policy, this policy will provide the same coverage for "ultimate net

loss" as provided by the "controlling underlying insurance". But after that, it explains that ". If this policy
is more restrictive, then this policy's terms, definitions, limits of insurance, conditions, or exclusions
will apply.

Translation, once again: The broader exclusion of either policy is what will apply!

EXAMPLE:

This policy will follow the warranties, terms, conditions, exclusions and limitations that are contained in the
Followed Policy listed in Iltem 6. of the Declarations unless a warranty, term, condition, exclusion or limitation
contained in this policy:

1. Differs from a warranty, term, condition, exclusion or limitation of the Followed Policy; or

2. Is not contained in the Followed Policy;

In which case, such warranty, term, condition, exclusion or limitation of this policy will apply, to the extent
that it provides less coverage than the Followed Policy.

The above statement was contained in a "Following Form" Excess Policy that said at the top of the
policy “FOLLOWING FORM EXCESS LIABILITY INSURANCE POLICY”

Many other examples could be given, but you get the idea — You must verify all of the coverage
provisions of any so-called "Following Form" Excess Policy!

Sample Contract language:

EXCESS/UMBRELLA LIABILITY INSURANCE - If any Excess or Umbrella Liability policies
are used to meet the limits of liability required by this agreement, then said policies shall be
“following form” of the underlying policy coverage, terms, conditions, and provisions and shall
meet all of the insurance requirements stated in this document, including, but not limited to, the
additional insured, contractual liability & “insured contract” definition for indemnity, occurrence,
no limitation of prior work coverage, and primary & non-contributory insurance requirements
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stated therein. No insurance policies maintained by the Additional Insureds, whether primary or
excess, and which also apply to a loss covered hereunder, shall be called upon to contribute to a
loss until the Contractor’s primary and excess liability policies are exhausted.

Specify how Long the Insurance Must Remain in Effect for the Project or Lease

You should state in the contract that the required insurance must be in effect prior to awarding the
contract and that it or a successor policy must be in effect for the duration of the project or lease.
A clause in the contract should state that maintenance of proper insurance coverage is a material
element of the contract and that failure to maintain or renew coverage or to provide evidence of
renewal may be treated by your Entity as a material breach of contract. For large, ongoing projects
you may want to include a provision allowing your Entity to withhold payment to purchase
insurance to replace any expired coverage.

For Construction Projects or Claims-Made Policies

You will want coverage to extend a number of years past the end of the project to cover
completed operations liability claims, often in the form of Construction Defect liability. See the
discussion in Chapter Three on Construction and Professional Services contracts for more detail.

Professional Services Contracts

Professional service providers (consultants) include those who are licensed by the state, including
architects, engineers, attorneys, medical service providers, accountants, and insurance agents,
brokers, and claims administrators. However, there are a wide variety of professional services that
fall outside state licensing, including computer system designers and programmers, technology
consultants, safety professionals, and risk management consultants. They key is whether you are
relying on a consultant’s professional judgment and if an error in judgment could lead to damages
to your Entity or a third party. California has enacted new language to amend Civil Code section
2782 regarding contracted professional’s liability in 2007 and again recently effective January 1,
2018. For a more in-depth analysis, please refer to Appendix C.

A consultant is guilty of professional negligence when damages result from a failure to exercise
the same standard of care that another consultant in the same practice and geographic area would
use. Examples of such claims include design errors of architects or engineers and malpractice of
doctors or lawyers. An expert in the subject field is almost always necessary to establish the duty
of care and render an opinion on whether or not it was met when attempting to prove a claim for
damages.

Claims arising from professional services performed for your Entity will name the consultant, your
Entity and any other connected party as defendants. Even though the consultant may be the party
liable under the law, your Entity, in the event of even the slightest joint liability, could still be
required to pay for all or part of a loss caused by the consultant. In addition, your Entity may have
its own claims against the consultant for improper design or other professional negligence that
results in damage to your property.

When contracting for professional services, your Entity should ensure that the other party to the
contract (consultant) carries sufficient professional and general liability insurance to protect
against losses that may result from its negligent acts or omissions. The following discussion
addresses a number of issues when dealing with professional services contracts, including:

» Professional Liability (E&O) Insurance
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Additional Insured Status

Claims-Made Coverage
Auto Insurance

>
>
» Workers’ Compensation
>

Independent Consultant Status

» Indemnity Limitations

Professional Liability Insurance

Professional liability insurance provides protection against covered claims for damages by reason
of any act, error or omission committed or alleged to have been committed by the insured. It is
also referred to as “Errors and Omissions” or “E&O” insurance. Coverage provided by
professional liability insurance policies differs from coverage provided by general liability
insurance. General liability policies exclude professional liability exposures such as design errors.
General liability policies are also limited to claims for bodily injury, property damage, advertising
injury, and personal injury. Professional liability policies cover a broader range of financial and
economic loss from an error or omission even if no bodily injury or property damage happened.
This type of coverage is for consultants, attorneys, architects, engineers, and others who give
advice, specifications, plans, or other professional services.

Exhibit 2 (at the end of this chapter) provides a sample set of specifications for consultant insurance
requirements. Limits required by these sample specifications are $2,000,000. On large projects,
or those with significant potential for loss such as bridges or dams, higher limits are appropriate.

You must also exercise judgment on the subject of minimum acceptable insurer requirements. For
some professions, limited insurance markets exist for professional liability coverage. There may
be no insurers meeting your Entity’s standard insurer requirements that are willing to write the
particular kind of coverage required. In such cases, you must sometimes be willing to relax
standard insurer rating requirements. When doing so, you should attempt to evaluate the financial
condition of the consultant and its insurer, determine how long the consultant has been in business,
how long it has maintained insurance coverage, and how long its insurer has been writing the kind
of professional liability in question. For assistance in evaluating professional liability insurers,
contact your risk management advisor.

Additional Insured Status

Because of the highly personal nature of professional liability insurance (the insurer covers the
professional’s competence); insurers generally will not add additional insureds to the policy unless
they are employees or subsidiaries of the insured. The specifications in this manual do not request
additional insured status for professional liability.

Claims-Made Coverage

Most professional liability coverage is written on a ‘“claims-made” basis, rather than the
“occurrence” or “accident” coverage for general and auto liability. This means the policy in force
on the date a claim is made against the consultant is the policy that responds to the loss, not the
policy in force on the date damages occur. For architects and engineers especially, the date of a
claim may be many years after the design and construction of a structure and months after any
defects caused damage. For this reason, this manual recommends requesting continuation of
professional liability coverage for at least three to five years after completion of the subject of the
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design work. For large projects you may want to require an even longer time period and/or require
a policy with a built in “tail” for reporting claims in the future.

Because professional liability insurance is almost always written on a claims-made basis, Entities
that hire architects or engineers should have concern about coverage for latent defects or design
errors that may result in future claims after the current coverage has expired. One solution to this
problem is to require the design professional to agree to maintain coverage for a specified period
after the project has been completed (extended reporting period, or tail, coverage). However, this
requirement may be very difficult to enforce. If the project is large enough, the architect’s or
engineer’s insurer may provide a policy specific to the project or “project policy” in the name of
the Entity, with a built-in tail. The policy may cover all design professionals on a project. This
arrangement affords greater protection for the Entity’s interests but will require an additional
premium for the separate policy. Therefore, this is only cost effective on large projects (generally
when architects and engineering fees exceed $1 million).

The “trigger” of coverage differs for Claims-Made policies rather than the more typical Occurrence
policy. The trigger of coverage for an occurrence policy is the date of the loss, regardless of when
the claim is made. And as many public entities have seen, claims for certain long-tail exposures
can be reported many years after the initial incident that caused the loss.

For Claims-Made policies the trigger of coverage is the date the claim is made against the insured.
The loss also must have occurred after any applicable Retroactive Date and reported to the insurer
within the policy period or any applicable extended reporting period. Typically, the insured has
30-60 days after policy expiration to report the claim, and extended reporting periods of a year are
more are generally offered for an additional premium.

The illustration below provides an overview of how Occurrence and Claims-Made policies may
be triggered by the same loss that occurs in one policy period but is reported in another.

Trigger of Coverage — Occurrence v. Claims Made

*  For Occurrence policies the trigger is the date of loss.
* For Claims-Made policies the trigger is the date the claim is reported. The loss is covered if it occurred after the retro date and the claim is reported within the policy or
extended reporting period.

CLAIMS-MADE EXAMPLE

Since the claim was reported during the
policy period and the loss occurred after the
retroactive date, it would be eligible for

- coverage under a claims-made policy.
Beginning Date Refroactive 8 poficy.
Date

“Trigger” y
Occurrence @ x If a claim is brought after the policy’s

expiration, it can get coverage if it’s reported
within the extended reporting period.

Policy Period

Loss Occurs

Ending Date Beginning Date

OCCURRENCE EXAMPLE

Since the loss occurs within — . “Tri ” Claims-Made
the policy period, It is eligible for =: Teeer @ Policy Period
coverage under an occurrence C>_
policy even though it was reported .
after the policy’s expiration date. Rec;:g:'ir:d
Ending Date
Extended Reporting
Period -
»Alliant
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Because professional liability insurance is almost always written on a claims-made basis, Entities
that hire architects or engineers should have concern about coverage for latent defects or design
errors that may result in future claims after the current coverage has expired. The date of a claim
may be many years after the design and construction of a structure and months after any defects
caused damage. For this reason, this manual recommends requesting continuation of professional
liability coverage for at least three to five years after completion of the subject of the design work.
However, this requirement may be very difficult to enforce.

If the project is large enough, the architect’s or engineer’s insurer may provide a policy specific to
the project or “project policy” in the name of the Entity, with a built-in tail. The policy may cover
all design professionals on a project. This arrangement affords greater protection for the Entity’s
interests but will require an additional premium for the separate policy. Therefore, this is only cost
effective on large projects (generally when architects and engineering fees exceed $1 million).

Other types of professionals may also have claims that are not reported until many months or even
years after the incident that caused the loss, including attorneys, medical practitioners, and risk
management professionals. Consider the exposure, including the consultant’s history of
maintaining coverage and ability to continue, and how best to enforce any continued coverage
requirements you may have.

ISO Professional Liability Policy

Professional Liability policies have not been standardized since ISO had never published one that
became the standard for the industry such as the ISO Commercial General Liability (CGL) and
Business Auto (BAP) forms. ISO has finally published a Professional Liability policy in 2017.
Since the carriers writing this type of insurance have already developed and used their own
proprietary manuscript forms for years, we have not noticed any rush to adopt the ISO form. If in
the future, it begins to come into common use we will do an analysis of the ISO form.

Auto Insurance

If the consultant will use an automobile in any phase of the work performed for your Entity you
should also require evidence of automobile liability insurance. In some cases, the consulting firm
will not own automobiles and therefore may not purchase full automobile liability coverage.
Regardless of whether or not a firm owns any autos of their own, they should carry coverage for
their non-owned and hired automobile exposure. Non-owned and hired automobile liability
insurance covers vehicles owned by consultants’ employees and protects your entity from claims
arising out of the use of personal or rented vehicles used in the course of business. To verify
coverage, request a certificate of insurance listing the carrier, coverage terms and covered auto
symbols — hired is symbol 8 and non-owned is symbol 9. If you are dealing with a sole proprietor,
proof of personal auto coverage should be required, though you may have to accept less than a $1
million limit.

Additional Insured Status

The omnibus clause afforded in automobile liability policies grants coverage to any person or
organization held responsible for operation of the vehicle and for the covered autos of a
contractor’s policy. This means that there is no need to request and review additional insured status
and endorsements.
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Workers’ Compensation

Your Entity should require evidence of Workers” Compensation insurance. However, if the other
party has no employees, for example a sole practitioner or a partner in a consulting firm with only
contracted support staff, then Workers’ Compensation is not required. Many persons in that
position will purchase Short and/or Long-Term Disability to cover their own exposure.

States may have requirements to provide Workers” Compensation for certain types of activities or
occupations that otherwise would be exempt and may require filing a declaration that the person
qualifies for the exemption that can be requested to satisfy your insurance requirements.
Regardless, you should request written confirmation from the other party before agreeing to waive
this important coverage. The confirmation should include an agreement to obtain Workers’
Compensation and notify you if any employee is hired, to verify proof of coverage for any
subcontractors, and to hold harmless and defend you in case of claims arising from failure to
provide benefits.

If a contractor advises that it does not have any employees subject to workers compensation, we
recommend that the entity require a declaration of this status in lieu of providing a certificate of
WC coverage. A search of the internet will provide examples and we found that the County of
Santa Barbara had a good example and that the City of Los Angeles had a good process form to
obtain the risk manager’s approval for a waiver.

Independent Consultant Status

Even though the contract with the consultant may make clear that the consultant is hired as a
contractor and not as an employee, the courts may find a way to provide workers’ compensation
coverage or other benefits through Entity resources in the event that a consultant or employee is
injured or claims that he or she should be entitled to health, pension, or overtime benefits due to
the nature of the contractual relationship.

This is an area to involve legal counsel specializing in employment issues to review the work
assignments and performance standards and draft appropriate protections in the contract. The
Internal Revenue Service may ultimately make a determination whether or not a consultant should
be considered an employee. You can review its criteria on its website at http://www.irs.gov. The
key factor is the amount of control you exercise over the work, especially whether you have the
right to control only the result of the work, not the means and methods. However, there are other
factors and other types of benefits to be considered. Your agency should carefully review all
consultant agreements to avoid a ruling that you are responsible for benefits, payroll taxes, social
security, pension, and Medicare payments as a result of the consultant’s function.

Indemnity Limitations

Special care is needed in drafting indemnification requirements for contracts with consultants.
Appendix C explains special restrictions on indemnity agreements with design professionals. In
addition, most professional liability insurers exclude liability assumed under contract by their
insureds. However, most general liability policies in use today provide an exception to the contract
exclusion to provide coverage for bodily injury and property damage liability assumed under an
“insured contract”. Therefore, the indemnity agreement should be carefully worded so that the
consultant agrees to defend and indemnify your Entity for bodily injury or property damage arising
out of the consultant’s negligent acts or omissions in performance of the work. This assumption
of liability is insurable under general liability policies.
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Professional liability policies generally do not contain an “insured contract” exception in their
contract exclusions. The exclusion applies unless the liability arises from an error, omission, or
negligent act of the insured and would have attached in the absence of such agreement. While the
insurer will protect the consultant, it may not honor certain provisions of the hold harmless, such
as a duty to defend or pay costs as incurred. For this reason, many consultants attempt to negotiate
away such provisions.

In such cases, you may have to rely on the consultant’s or another contractor’s general liability
coverage for defense and ongoing reimbursement of costs, and you may have to file a cross-
complaint to assure that the consultant and insurer pay for their share of any loss.

Note, however, that your Entity would seldom be liable for any share of a true E&O loss, as the
concept of professional liability applies to a practitioner of that profession. The most common
ways your Entity could be directly liable for a professional error include negligently choosing the
consultant or negligently approving a design or work product. On any large construction loss there
will be allegations of professional negligence as well as construction defects attributed to the
contractor or various subcontractors, so the goal is to make sure the consultant or insurer pays for
its share of the damage.

Another tactic often tried with professional services agreements is to limit the indemnity to the
amount of the contract or some other relatively low dollar amount. This should be avoided but if
not possible, as noted above, separate out the obligations for damages covered by general liability
or other insurance and, if necessary, limit only certain obligations related to delays or other hard
to prove damages, typically in a liquidated damages provision.

The area of professional liability insurance does not lend itself to the application of hard-and-fast
rules. Flexibility and discretion are needed to protect your Entity. Although there are no absolute
guarantees to assure that your Entity will not be forced to pay a loss due to errors or omissions of
its consultants, the practices described above can help provide a reasonable measure of protection.

Property Insurance

Responsibility for damage to property owned by one of the parties to a contract, irrespective of
cause, is normally not addressed in the insurance requirements. But there are two situations where
responsibility for property loss should be clearly spelled out - buildings in the course of
construction and leases involving tenant improvements and betterments. Course of construction
risks are addressed in the next chapter, while leases are addressed below and in Exhibit 3 at the
end of this chapter.

Tenant’s Improvements and Betterments

Property insurance should be required where your Entity has a continuing interest in improvements
or betterments installed by a tenant in one of your properties. Many leases require that such
improvements revert to the property owner at the completion of the lease. In such cases, you should
require the tenant to provide sufficient insurance to cover the full replacement value of the
improvements and to name your Entity as loss payee on the policy. In addition, you should require
a copy of the policy for your review.

Fire Legal Liability

Another insurance requirement for property leases is “Fire Legal Liability” for damage the tenant
causes to the property. While that term is often used, it’s in quotes because technically it doesn’t
exist anymore — it’s now called Damage to Premises Rented to You. And the coverage has the
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same limitation in that it only applies to the tenant’s liability for fire damage and the limit shown
in the liability declarations is usually $100,000. You can ask for more but better to ask for coverage
under the tenant’s property insurance with Legal Liability Coverage (ISO Form CP 00 40). This
will provide coverage for the tenant’s legal liability for any cause that is covered by their property
policy and with a limit to cover the value of the rented space.

Typically, the Landlord will also require a Waiver of Subrogation for any claims paid by the
tenant’s insurance. While it is not recommended, at times it may make sense to forego the
insurance and agree to a mutual Waiver of Subrogation. The major benefits of a Mutual Waiver of
Subrogation clause are:

» No need to purchase separate fire legal liability
» No dispute over cause of loss between tenant and landlord

» Existing property policy has built-in language that allows you to waive subrogation in writing
as either a tenant or landlord before a loss occurs

» You are not relying on another entity’s policy nor do you have to verify the adequacy of its
coverage as respects to your property

An example of language for a waiver is as follows:

Tenant and Landlord agree to a waiver of any right to subrogation which any insurer of either party
may acquire against the other by virtue of the payment of any loss under such insurance. Tenant
and Landlord agree to obtain any endorsement that may be necessary to affect this waiver of
subrogation, but this provision applies regardless of whether or not a waiver of subrogation
endorsement has been issued by the insurer, and each party shall indemnify the other against any
loss or expense, including reasonable attorneys’ fees, resulting from the failure to obtain such
waiver.

Insurance Requirements for Lessees Exceptions for the Civic Center Act

In California, “The Civic Center Act,” CA Education Code Section §38130, specifies which
groups are entitled to the use of school district facilities free of charge, and those groups which the
district can elect to charge a fee for use of a school facility.

With respect to the insurance requirements and indemnification language, there are differences in
what the district can require depending upon whether the user is a free of charge user or a paying
user.

Free of Charge Users — Groups entitled to use school facilities free of charge under Education
Code Section §38130 must be able to demonstrate the following:

1. There is no other suitable meeting place available;
2. The group is a nonprofit organization;
3. The group is organized to promote youth and/or school activities.

For Free of Charge Users, the school district is liable for any injuries resulting from the negligence
of the district and the maintenance of those facilities and grounds. This cannot be transferred. The
user shall be liable for any injuries resulting from the negligence of that group during the use of
those facilities or grounds.
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The Other Insurance Provisions — Clause 1 in Exhibit 3 needs to be amended to state that:

“1. The District, its officers, officials, employees and volunteers are to be covered
as additional insureds with respect to liability arising out of negligence of the
user during the use of the facilities or grounds.”

Clauses 2 and 3 should remain unchanged.

This exception applies only to Free of Charge Users.
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Insurance Specifications for Common Situations

The sets of insurance specifications at the end of this chapter have been developed for the most
common situations your Entity staff will encounter. If you want to rely on just one set of
specifications in this manual, use Exhibit 2. If the contract does not involve professional services,
you can delete the required insurance and the section on claims-made coverages. Exhibit 2 is the
same set of specifications used in Chapter 1, Exhibit A, but without the notes to provide guidance
on when to require professional liability coverage.

Exhibits 5 and 6 are found at the end of Chapter Three: Construction & Environmental Services,
and Exhibit 7 is found at the end of Chapter Four: Agreements including Cyber Risks. These
exhibits are:

e Exhibit 1 Insurance Requirements for Most Contracts (not for professional services
or construction risks)

e Exhibit2 Insurance Requirements for Professional Services

e Exhibit 3 Insurance Requirements for Lessees (Not for Daily or Short Term Rentals)

o Exhibit4 Insurance Requirements for Vendors

e Exhibit 5 Insurance Requirements for Construction Contracts

e Exhibit 6 Insurance Requirements for Environmental Contractors and/or Consultants

e Exhibit 7 Insurance Requirements for Agreements Involving Information Technology

e Exhibit 8 Insurance Requirements for Airport, Airport Operations and FBOs

e Exhibit9 Insurance Requirements for the Use of UASs

e Exhibit 10 Insurance Requirements for Chartering of Aircraft

e Exhibit 11 Insurance Requirements for Marine Risks

e Exhibit 12 Insurance Requirements for Rental of Facilities

e Exhibit 13 Insurance Requirements for Instructors

e Exhibit 14 Insurance Requirements for Bus and Transporation Contracts

Exhibits 1 and 2 are the broadest requirements. While Exhibit 1 can be used for tenant or supplier
contracts, its requirements are broader than usually needed for such agreements. For example, the
exhibit requires automobile insurance. Automobile insurance is not required in most tenant
situations.

Exhibit 3 is identical to Exhibit 1 but deletes the automobile insurance requirement. It should be
used for most tenant situations, provided the tenant does not use or commercially park vehicles on
the leased premises.

Exhibit 4 is intended for contracts that involve only the purchase of equipment or supplies which
do not require installation or maintenance by the vendor. It is identical to the first exhibit, except
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that both the auto insurance requirement and the workers’ compensation insurance requirement
are deleted.

If the activity or subject of the contract fits into more than one category, use the broadest applicable
language. For example, if a vendor will also install or maintain the product or perform other
services for your Entity, the vendor should be considered as a contractor for the purpose of
insurance requirements. Instead of using Exhibit 4, the broader language of Exhibit 1 or 2 should
be used.
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Following are some guidelines for determining which set of specifications to use or if special
language is needed.

TYPE OF ACTIVITY

SPECIFICATIONS AND LIMITS

Maintenance and services contracts, including most
routine maintenance, janitorial service, movers, on-site
equipment maintenance agreements, tow service, tree
maintenance, fireworks exhibits, and other general
services.

Use Exhibit 1, with a minimum limit of $2 million. If $1
million is used, request at least a $2 million aggregate
limit. Remember to base the required limits on the
amount of damage that may occur, not on the contract
price.

Construction projects

Use Exhibit 5. Construction projects will usually require
course of construction (builder’s risk) property insurance.
Major construction projects, especially those which
involve many subcontractors, may call for special
insurance requirements. See Chapter Three for a more
complete discussion.

Professional services, including architects, engineers,
consultants, counselors, medical professionals,
hospitals, clinics, attorneys, and accountants.

Use Exhibit 2. Your Entity should require proof of
professional liability insurance.

Environmental risks, including asbestos, hazardous
chemicals or waste, and nuclear risks.

[Reminder: Your Entity is unlikely to have pollution
coverage through its primary liability insurance or risk
pool. If you don’’t transfer the risk, your Entity could be
totally responsible for a loss.]

Use Exhibit 6. However, coverage specifications and
limits should be developed to fit the circumstances of
the situation. Generally, limits should be no less than $2
million. Special insurance is available for hazardous
activities,  including  nuclear  risks,  asbestos
removal/containment or waste handling.

Aircraft, watercraft and airports operated under
contract, including charter of aircraft or watercraft by
your Entity or by another party in performance of work
for your Entity.

[Reminder: Your entity’s primary liability insurance
or risk pool program probably does not cover aircraft
or airports. If you don’t transfer the risk, your Entity
could be totally responsible for a loss.]

See Exhibit 9 for Aviation exposures and_Exhibit 11 for
Marine exposures.

Leases for tenants and concessionaires including
food and beverage concessions, gift shops, office space
tenants, childcare centers, senior centers, and other
space rental to lessees who have full-time or part-time
employees.

Exhibit 3 can be used if no autos are used or
commercially parked on the premises. If autos are used
or parked, Exhibit 1 should be used. If the tenant’s
activities include valet parking, with or without a fee, or
servicing of automobiles, Exhibit 1 may need to be
supplemented by  additional coverage called
garagekeeper’s legal liability. The required limit for this
coverage should be equal to the value of the maximum
number of automobiles that may be in the tenant’s
custody.

Vendors, including vendors who supply equipment or
other products to your Entity and who do not perform
other functions, such as installation or maintenance.

Exhibit 4 may be used.

Space rental, including short-term space rental for
special occasions to groups who have no employees,
such as club functions, weddings, dances, picnics or
social dinners, crafts exhibitions or classes, animal
shows and recreational activities, including baseball
and football.

Exhibit 12 may be used.

[Reminder: A special events policy is available to public
entities. Contact your risk management department for
details.]

Transportation of Hazardous Materials

Exhibit 6 may be used.
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PLEASE NOTE:

Non-insurance sections of the contract are also very important to the risk management process. At
a minimum, always review the “scope of work™ and “indemnification” sections of a contract. If
the contractor’s insurance does not cover all of their indemnity exposures under the contract, it is
its responsibility to obtain the necessary coverages to satisfy its agreement with your Entity.

Always remember that insurance is only one way that the contractor can indemnify your Entity.
There should always be a section in the contract that states that the lack of insurance does not
negate the contractor’s obligations under the contract. We recommend that the manual user consult
with their Entity’s attorney for specific language for this section’s wording. Make sure your
indemnity language is strong, and if the contractor does not carry sufficient or correct insurance to
cover its obligations to your Entity, make certain it has assets to indemnify those uninsured or
underinsured areas.
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Sample Instructions for the Contractor, to be included as an attachment with
the applicable Insurance Requirements

INSURANCE REQUIREMENTS INSTRUCTION FORM
Contractor shall provide its insurance broker(s)/agent(s) with a copy of the attached
insurance requirements and request that they provide Certificates of Insurance complete
with copies of all required endorsements and/or applicable policy language to:
Entity Information (Certificate Holder and/or Additional Insured):
Name:

Address:

Contact person:

Phone number:

Email:

Description of Operations/Location(s)/Vehicles:

Dates of required coverage:

Special Instructions:
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Sample Notice to Bidders regarding Indemnity and Insurance Requirements
(may also be used with Purchase Orders)

SUMMARY OF INDEMNITY AND INSURANCE REQUIREMENTS

1. These are the Indemnity and Insurance Requirements for Contractors providing services or
supplies to Name of Entity (Entity). By agreeing to perform the work or submitting a proposal,
you verify that you comply with and agree to be bound by these requirements. If any additional
Contract documents are executed, the actual Indemnity language and Insurance Requirements may
include additional provisions as deemed appropriate by Entity, and if a conflict occurs, the broader
requirements shall prevail.

2. You should check with your Insurance advisors to verify compliance and determine if additional
coverage or limits may be needed to adequately insure your obligations under this agreement.
These are the minimum required and do not in any way represent or imply that such coverage is
sufficient to adequately cover the Contractor’s liability under this agreement. The full coverage
and limits of Insurance carried by or available to the Contractor shall be available to Entity and
these Insurance Requirements shall not in any way act to reduce coverage that is broader or
includes higher limits than those required. The Insurance obligations under this agreement shall
be either: 1—all the Insurance coverage and limits carried by or available to the Contractor; or 2—
the minimum Insurance requirements shown in this agreement; whichever is greater. Any
Insurance proceeds in excess of the specified minimum limits and coverage required, which are
applicable to a given loss, shall be available to Entity.

3. Self-insured retentions (SIRs) of the CGL and any policy, including Excess liability policies,
must be disclosed to and approved in writing by the Entity and shall not reduce the limits of
liability. Policies shall NOT contain any self-insured retention (SIR) provision that limits the
satisfaction of the SIR to the Named Insured and shall provide, or be endorsed to provide, that the
SIR may be satisfied by either the Named Insured or the Entity. Any and all deductibles and SIRs
shall be the sole responsibility of Contractor or Subcontractor(s) who procured such Insurance and
shall not apply to the Indemnified or Additional Insured Parties. Entity may deduct from any
amounts otherwise due Contractor to fund the SIR/deductible. All policies, including Excess
policies, must also provide that Defense costs, including the Allocated Loss Adjustment Expenses,
will satisfy the SIR or deductible.

4. If any Excess or Umbrella Liability policies are used to meet the limits of liability required by
this agreement, then said policies shall be true “following form” of the underlying policy coverage,
terms, conditions, and provisions and shall meet all of the Insurance requirements stated in this
document, including but not limited to the additional insured, SIR, and primary Insurance
requirements stated therein. No Insurance policies maintained by the Indemnified parties or
Additional Insureds, whether primary or excess, and which also apply to a loss covered hereunder,
shall be called upon to contribute to a loss until all the Primary and Excess liability policies carried
by or available to the Contractor are exhausted.
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5. Contractor shall furnish the Entity with original Certificates of Insurance including all required
amendatory and Additional Insured endorsements (or copies of the applicable policy language
affecting coverage required by this clause) and a copy of the Declarations and Endorsements Pages
of the policies listing all policy endorsements shown below under “ADDITIONAL
ENDORSEMENTS REQUIRED” to Entity before work begins. Entity reserves the right to require
full-certified copies of all Insurance policy coverage and endorsements.

6. The Contactor shall contractually require and verify that all Subcontractors maintain the same
types and limits of insurance required of Contractor under this contract and meeting all the
Indemnity and Insurance requirements applicable to their scope of work stated herein and provide
proof of such upon request to the Entity. In connection with the subcontractors’ commercial
general liability insurance policies, Contractor shall also require its subcontractors provide
endorsements (i) Naming Project owner as an additional insured (ii) Agreeing that the
subcontractor’s coverage shall be primary and shall not require contribution from Project owner’s
insurance or self-insurance program (ii1) Waiver of subrogation rights in favor of Project owner.

I. INDEMNIFICATION:

COPY YOUR INDEMNITY REQUIREMENTS HERE - California Type 1, 2, 3, or Design
Professional

I1. INSURANCE COVERAGE AND LIMITS:

Liability coverage shall be at least as broad as Insurance Services Office (ISO) CGL Policy CG 00
01. No modifications or endorsements are allowed that would reduce, limit, restrict, or exclude
coverage under the standard unmodified ISO CGL policy coverages. Minimum Coverage
Requirements are:

COPY YOUR INSURANCE REQUIREMENTS HERE, including all Coverages and Limits
required for your specific Contract as required based on the scope of work i.e., CGL, Professional
Liability, perhaps Environmental Pollution Liability, as well as the usual Auto & Workers'
Compensation coverage and liability and any Specialty Coverages.

ADDITIONAL ENDORSEMENTS REQUIRED:
1. Waiver of Subrogation (Rights of Recovery) endorsement for Workers' Compensation.

2. Additional Insured Endorsement for “ongoing operations” at least as broad as ISO CG 2010
Scheduled form, or Automatic form CG 2038.

3. Additional Insured Endorsement for “completed operations” at least as broad as ISO CG 2037
Scheduled form, or Automatic form CG 2040.

4. Primary & non-contributory coverage (at least as broad as ISO CG 20 01)
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5. ALSO: A copy of the Declarations & Policy Endorsements pages for the CGL policy.

6. ALSO: A complete copy of all Excess or other Liability policies with all endorsements.

I have read and understand the above requirements and agree to be bound by them for any work
performed for the Entity.

Authorized Signature: Date:

Printed Name:
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Exhibit 1:
Insurance Requirements for Most Contracts
(Not for Construction Contracts)

Contractor shall procure and maintain for the duration of the contract insurance against claims for
injuries to persons or damages to property which may arise from or in connection with the
performance of the work hereunder and the results of that work by the Contractor, his agents,
representatives, employees or subcontractors.

MINIMUM SCOPE AND LIMIT OF INSURANCE
Coverage shall be at least as broad as:

1. Commercial General Liability (CGL): Insurance Services Office Form CG 00 01
covering CGL on an “occurrence” basis, including products and completed operations,
property damage, bodily injury and personal & advertising injury with limits no less than
$2,000,000 per occurrence. If a general aggregate limit applies, either the general aggregate
limit shall apply separately to this project/location (ISO CG 25 03 or 25 04) or the general
aggregate limit shall be twice the required occurrence limit.

2. Automobile Liability: ISO Form Number CA 00 01 covering any auto (Code 1), or if
Contractor has no owned autos, hired, (Code 8) and non-owned autos (Code 9), with limit
no less than $1,000,000 per accident for bodily injury and property damage.

3. Workers’ Compensation: as required by the State of California, with Statutory Limits,
and Employer’s Liability Insurance with limit of no less than $1,000,000 per accident for
bodily injury or disease.

4. Professional Liability (Errors and Omissions): Insurance appropriates to the
Contractor’s profession, with limit no less than $2,000,000 per occurrence or claim,
$2,000,000 aggregate. (If applicable — see footnote next page)

If the Contractor maintains broader coverage and/or higher limits than the minimums shown
above, the Entity requires and shall be entitled to the broader coverage and/or the higher limits
maintained by the contractor. Any available insurance proceeds in excess of the specified
minimum limits of insurance and coverage shall be available to the Entity.

Other Insurance Provisions
The insurance policies are to contain, or be endorsed to contain, the following provisions:

Additional Insured Status

The Entity, its officers, officials, employees, and volunteers are to be covered as additional
insureds on the CGL policy with respect to liability arising out of work or operations performed
by or on behalf of the Contractor including materials, parts, or equipment furnished in connection
with such work or operations. General liability coverage can be provided in the form of an
endorsement to the Contractor’s insurance (at least as broad as ISO Form CG 20 10 11 85 or if not
available, through the addition of both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20
37 if a later edition is used).

Primary Coverage
For any claims related to this contract, the Contractor’s insurance coverage shall be primary
and non-contributory and at least as broad as ISO CG 20 01 04 13 as respects the Entity, its
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officers, officials, employees, and volunteers. Any insurance or self-insurance maintained by the
Entity, its officers, officials, employees, or volunteers shall be excess of the Contractor’s insurance
and shall not contribute with it. This requirement shall also apply to any Excess or Umbrella
liability policies.

Umbrella or Excess Policy
The Contractor may use Umbrella or Excess Policies to provide the liability limits as required in
this agreement. This form of insurance will be acceptable provided that all of the Primary and
Umbrella or Excess Policies shall provide all of the insurance coverages herein required, including,
but not limited to, primary and non-contributory, additional insured, Self-Insured Retentions
(SIRs), indemnity, and defense requirements. The Umbrella or Excess policies shall be provided
on a true “following form” or broader coverage basis, with coverage at least as broad as provided
on the underlying Commercial General Liability insurance. No insurance policies maintained by
the Additional Insureds, whether primary or excess, and which also apply to a loss covered
hereunder, shall be called upon to contribute to a loss until the Contractor’s primary and excess
liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess Limits

Insurance Policies in chapter 2 for additional explanatory information on this very

common Excess policy problem that needs to be verified and corrected.

Notice of Cancellation
Each insurance policy required above shall provide that coverage shall not be canceled, except
with notice to the Entity.

Waiver of Subrogation

Contractor hereby grants to Entity a waiver of any right to subrogation which any insurer of said
Contractor may acquire against the Entity by virtue of the payment of any loss under such
insurance. Contractor agrees to obtain any endorsement that may be necessary to affect this waiver
of subrogation, but this provision applies regardless of whether or not the Entity has received a
waiver of subrogation endorsement from the insurer.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require the
Contractor to purchase coverage with a lower retention or provide proof of ability to pay losses
and related investigations, claim administration, and defense expenses within the retention. The
policy language shall provide, or be endorsed to provide, that the self-insured retention may be
satisfied by either the named insured or Entity. The CGL and any policies, including Excess
liability policies, may not be subject to a self-insured retention (SIR) or deductible that exceeds
$25.000 [fill in the amount for your comfort level for the specific Contractor and job — it could be
much higher, or in the case of a very small Contractor, you might want it lower] unless approved
in writing by Entity. Any and all deductibles and SIRs shall be the sole responsibility of Contractor
or subcontractor who procured such insurance and shall not apply to the Indemnified Additional
Insured Parties. Entity may deduct from any amounts otherwise due Contractor to fund the
SIR/deductible. Policies shall NOT contain any self-insured retention (SIR) provision that limits
the satisfaction of the SIR to the Named. The policy must also provide that Defense costs, including
the Allocated Loss Adjustment Expenses, will satisfy the SIR or deductible. Entity reserves the
right to obtain a copy of any policies and endorsements for verification.
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NOTE to Agencies: If the SIR is not paid, there is NO COVERAGE for the Insured or you
as the Additional Insured or Indemnified Party. Since there is usually a requirement in the
SIR provisions on the Contractor’s policy that the Named Insured Contractor (not the
Agency as an Additional Insured) is the only party allowed to make the payment of the SIR
in order to trigger coverage, it is necessary to include the Contract provision requirement
above

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best’s rating of no less than A:VII, unless otherwise acceptable to the Entity.

Claims Made Policies (note — should be applicable only to professional liability, see below)
If any of the required policies provide claims-made coverage:

4. The Retroactive Date must be shown, and must be before the date of the contract or the
beginning of contract work.

5. Insurance must be maintained, and evidence of insurance must be provided for at least
five (5) years after completion of the contract of work.

6. If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a Retroactive Date prior to the contract effective date, the Contractor
must purchase “extended reporting” coverage for a minimum of five (5) years after
completion of work.

Verification of Coverage

Contractor shall furnish the Entity with original certificates and amendatory endorsements or
copies of the applicable policy language effecting coverage required by this clause and a copy of
the Declarations and Endorsements Pages of the CGL and any Excess policies listing all
policy endorsements. All certificates and endorsements and copies of the Declarations &
Endorsements pages are to be received and approved by the Entity before work commences.
However, failure to obtain the required documents prior to the work beginning shall not waive the
Contractor’s obligation to provide them. The Entity reserves the right to require complete, certified
copies of all required insurance policies, including endorsements required by these specifications,
at any time. Entity reserves the right to modify these requirements, including limits, based on the
nature of the risk, prior experience, insurer, coverage, or other special circumstances.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of the
risk, prior experience, insurer, coverage, or other special circumstances.

Note 1: Professional liability insurance coverage is normally required if the Contractor is
providing a professional service regulated by the state. (Examples of service providers regulated
by the state are insurance agents, professional architects and engineers, doctors, certified public
accountants, lawyers, etc.). However, other professional Contractors, such as computer or

Insurance Requirements in Contracts 2023.1 Version
54



Mhant
’an INTEGRATED INSURANCE & FINANCIAL SERVICES

software designers, and services providers such as claims administrators, should also have
professional liability. If in doubt, consult with your risk management or insurance advisors.

Note 2: We strongly recommend obtaining a copy of the policy declarations and endorsement
page (make this a requirement in your Contract) to facilitate verification of coverages and spot
any undesirable policy limitations or exclusions.

A number of organizations have attempted to streamline online coverage verification. Robert
Marshburn has helped develop one of those tools which can be found at
www.AutomatedInsuranceVerification.com.
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Exhibit 2:
Insurance Requirements for Professional Services

Consultant shall procure and maintain for the duration of the contract insurance against claims for
injuries to persons or damages to property which may arise from or in connection with the
performance of the work hereunder by the Consultant, its agents, representatives, or employees.

MINIMUM SCOPE AND LIMIT OF INSURANCE
Coverage shall be at least as broad as:

1. Commercial General Liability (CGL): Insurance Services Office Form CG 00 01
covering CGL on an “occurrence” basis, including products and completed operations,
property damage, bodily injury and personal & advertising injury with limits no less than
$2,000,000 per occurrence. If a general aggregate limit applies, either the general aggregate
limit shall apply separately to this project/location (ISO CG 25 03 or 25 04) or the general
aggregate limit shall be twice the required occurrence limit.

2. Automobile Liability: Insurance Services Office Form Number CA 0001 covering, Code
1 (any auto), or if Consultant has no owned autos, Code 8 (hired) and 9 (non-owned), with
limit no less than $1,000,000 per accident for bodily injury and property damage.

3. Workers’ Compensation insurance as required by the State of California, with Statutory
Limits, and Employer’s Liability Insurance with limit of no less than $1,000,000 per
accident for bodily injury or disease.

(Not required if consultant provides written verification it has no employees)

4. Professional Liability (Errors and Omissions) Insurance appropriates to the Consultant’s
profession, with limit no less than $2,000,000 per occurrence or claim, $2,000,000
aggregate.

If the Consultant maintains broader coverage and/or higher limits than the minimums shown
above, the Entity requires and shall be entitled to the broader coverage and/or the higher limits
maintained by the contractor. Any available insurance proceeds in excess of the specified
minimum limits of insurance and coverage shall be available to the Entity.

Other Insurance Provisions
The insurance policies are to contain, or be endorsed to contain, the following provisions:

Additional Insured Status

The Entity, its officers, officials, employees, and volunteers are to be covered as additional
insureds on the CGL policy with respect to liability arising out of work or operations performed
by or on behalf of the Contractor including materials, parts, or equipment furnished in connection
with such work or operations. General liability coverage can be provided in the form of an
endorsement to the Contractor’s insurance (at least as broad as ISO Form CG 20 10 11 85 or if not
available, through the addition of both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20
37 if a later edition is used).

Primary Coverage
For any claims related to this contract, the Contractor’s insurance coverage shall be primary
and non-contributory and at least as broad as ISO CG 20 01 04 13 as respects the Entity, its
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officers, officials, employees, and volunteers. Any insurance or self-insurance maintained by the
Entity, its officers, officials, employees, or volunteers shall be excess of the Contractor’s insurance
and shall not contribute with it. This requirement shall also apply to any Excess or Umbrella
liability policies.

Umbrella or Excess Policy
The Contractor may use Umbrella or Excess Policies to provide the liability limits as required in
this agreement. This form of insurance will be acceptable provided that all of the Primary and
Umbrella or Excess Policies shall provide all of the insurance coverages herein required, including,
but not limited to, primary and non-contributory, additional insured, Self-Insured Retentions
(SIRs), indemnity, and defense requirements. The Umbrella or Excess policies shall be provided
on a true “following form” or broader coverage basis, with coverage at least as broad as provided
on the underlying Commercial General Liability insurance. No insurance policies maintained by
the Additional Insureds, whether primary or excess, and which also apply to a loss covered
hereunder, shall be called upon to contribute to a loss until the Contractor’s primary and excess
liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess Limits

Insurance Policies in chapter 2 for additional explanatory information on this very

common Excess policy problem that needs to be verified and corrected.

Notice of Cancellation
Each insurance policy required above shall provide that coverage shall not be canceled, except
with notice to the Entity.

Waiver of Subrogation

Contractor hereby grants to Entity a waiver of any right to subrogation which any insurer of said
Contractor may acquire against the Entity by virtue of the payment of any loss under such
insurance. Contractor agrees to obtain any endorsement that may be necessary to affect this waiver
of subrogation, but this provision applies regardless of whether or not the Entity has received a
waiver of subrogation endorsement from the insurer.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require the
Contractor to purchase coverage with a lower retention or provide proof of ability to pay losses
and related investigations, claim administration, and defense expenses within the retention. The
policy language shall provide, or be endorsed to provide, that the self-insured retention may be
satisfied by either the named insured or Entity. The CGL and any policies, including Excess
liability policies, may not be subject to a self-insured retention (SIR) or deductible that exceeds
$25.000 [fill in the amount for your comfort level for the specific Contractor and job — it could be
much higher, or in the case of a very small Contractor, you might want it lower] unless approved
in writing by Entity. Any and all deductibles and SIRs shall be the sole responsibility of Contractor
or subcontractor who procured such insurance and shall not apply to the Indemnified Additional
Insured Parties. Entity may deduct from any amounts otherwise due Contractor to fund the
SIR/deductible. Policies shall NOT contain any self-insured retention (SIR) provision that limits
the satisfaction of the SIR to the Named. The policy must also provide that Defense costs, including
the Allocated Loss Adjustment Expenses, will satisfy the SIR or deductible. Entity reserves the
right to obtain a copy of any policies and endorsements for verification.
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NOTE to Agencies: If the SIR is not paid, there is NO COVERAGE for the Insured or you
as the Additional Insured or Indemnified Party. Since there is usually a requirement in the
SIR provisions on the Contractor’s policy that the Named Insured Contractor (not the
Agency as an Additional Insured) is the only party allowed to make the payment of the SIR
in order to trigger coverage, it is necessary to include the Contract provision requirement
above

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best’s rating of no less than A:VII, unless otherwise acceptable to the Entity.

Claims Made Policies (note — should be applicable only to professional liability, see below)
If any of the required policies provide claims-made coverage:

1. The Retroactive Date must be shown, and must be before the date of the contract or the
beginning of contract work.

2. Insurance must be maintained and evidence of insurance must be provided for at least
five (5) years after completion of the contract of work.

3. If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a Retroactive Date prior to the contract effective date, the Contractor
must purchase “extended reporting” coverage for a minimum of five (5) years after
completion of work.

Verification of Coverage

Contractor shall furnish the Entity with original certificates and amendatory endorsements or
copies of the applicable policy language effecting coverage required by this clause and a copy of
the Declarations and Endorsements Pages of the CGL and any Excess policies listing all
policy endorsements. All certificates and endorsements and copies of the Declarations &
Endorsements pages are to be received and approved by the Entity before work commences.
However, failure to obtain the required documents prior to the work beginning shall not waive the
Contractor’s obligation to provide them. The Entity reserves the right to require complete, certified
copies of all required insurance policies, including endorsements required by these specifications,
at any time. Entity reserves the right to modify these requirements, including limits, based on the
nature of the risk, prior experience, insurer, coverage, or other special circumstances.

Subcontractors

Consultant shall require and verify that all subcontractors maintain insurance meeting all the
requirements stated herein, and Contractor shall ensure that Entity is an additional insured on
insurance required from subcontractors.

Duration of Coverage

CGL & Excess liability policies for any construction related work, including, but not limited
to, maintenance, service, or repair work, shall continue coverage for a minimum of 5 years for
Completed Operations liability coverage. Such Insurance must be maintained and evidence of
insurance must be provided for at least five (5) years after completion of the contract of work.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of the
risk, prior experience, insurer, coverage, or other special circumstances.
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Exhibit 3:
Insurance Requirements for Lessees

(Not For Daily or Short Term Rentals)

Lessee shall procure and maintain for the duration of the contract insurance against claims for
injuries to persons or damages to property which may arise from or in connection with the Lessee’s
operation and use of the leased premises. The cost of such insurance shall be borne by the Lessee.

MINIMUM SCOPE AND LIMIT OF INSURANCE
Coverage shall be at least as broad as:

1. Commercial General Liability (CGL): Insurance Services Office Form CG 00 01
covering CGL on an “occurrence” basis, including products and completed operations,
property damage, bodily injury and personal & advertising injury with limits no less than
$2,000,000 per occurrence. If a general aggregate limit applies, either the general aggregate
limit shall apply separately to this project/location (ISO CG 25 03 or 25 04) or the general
aggregate limit shall be twice the required occurrence limit.

2. Workers’ Compensation insurance as required by the State of California, with Statutory
Limits, and Employer’s Liability Insurance with limits of no less than $1,000,000 per
accident for bodily injury or disease. (This applies to lessees with employees).

3. Property insurance against all risks of loss to any tenant improvements or betterments, at
full replacement cost with no coinsurance penalty provision.

If the Lessee maintains broader coverage and/or higher limits than the minimums shown above,
the Entity requires and shall be entitled to the broader coverage and/or the higher limits maintained
by the Lessee. Any available insurance proceeds in excess of the specified minimum limits of
insurance and coverage shall be available to the Entity.

Other Insurance Provisions
The insurance policies are to contain, or be endorsed to contain, the following provisions:

Additional Insured Status

The Entity, its officers, officials, employees, and volunteers are to be covered as additional
insureds on the CGL policy with respect to liability arising out of work or operations performed
by or on behalf of the Contractor including materials, parts, or equipment furnished in connection
with such work or operations. General liability coverage can be provided in the form of an
endorsement to the Contractor’s insurance (at least as broad as ISO Form CG 20 10 11 85 or if not
available, through the addition of both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20
37 if a later edition is used).

Primary Coverage

For any claims related to this contract, the Lessee’s insurance coverage shall be primary and
non-contributory and at least as broad as ISO CG 20 01 04 13 as respects the Entity, its officers,
officials, employees, and volunteers. Any insurance or self-insurance maintained by the Entity, its
officers, officials, employees, or volunteers shall be excess of the Lessee’s insurance and shall not
contribute with it. This requirement shall also apply to any Excess or Umbrella liability policies.
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Umbrella or Excess Policy
The Lessee may use Umbrella or Excess Policies to provide the liability limits as required in this
agreement. This form of insurance will be acceptable provided that all of the Primary and
Umbrella or Excess Policies shall provide all of the insurance coverages herein required, including,
but not limited to, primary and non-contributory, additional insured, Self-Insured Retentions
(SIRs), indemnity, and defense requirements. The Umbrella or Excess policies shall be provided
on a true “following form” or broader coverage basis, with coverage at least as broad as provided
on the underlying Commercial General Liability insurance. No insurance policies maintained by
the Additional Insureds, whether primary or excess, and which also apply to a loss covered
hereunder, shall be called upon to contribute to a loss until the Contractor’s primary and excess
liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess Limits

Insurance Policies in chapter 2 for additional explanatory information on this very

common Excess policy problem that needs to be verified and corrected.

Legal Liability Coverage
The property insurance is to be endorsed to include Legal Liability Coverage (ISO Form CP 00 40
04 02 or equivalent) with a limit equal to the replacement cost of the leased property.

Notice of Cancellation
Each insurance policy required above shall provide that coverage shall not be canceled, except
with notice to the Entity.

Waiver of Subrogation

Lessee hereby grants to Entity a waiver of any right to subrogation which any insurer of said Lessee
may acquire against the Entity by virtue of the payment of any loss under such insurance. Lessee
agrees to obtain any endorsement that may be necessary to affect this waiver of subrogation, but
this provision applies regardless of whether or not the Entity has received a waiver of subrogation
endorsement from the insurer.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require the
Lessee to purchase coverage with a lower retention or provide proof of ability to pay losses and
related investigations, claim administration, and defense expenses within the retention. The policy
language shall provide, or be endorsed to provide, that the self-insured retention may be satisfied
by either the named insured or Entity. The CGL and any policies, including Excess liability
policies, may not be subject to a self-insured retention (SIR) or deductible that exceeds $25.000
[fill in the amount for your comfort level for the specific Lessee and job — it could be much higher,
or in the case of a very small Lessee, you might want it lower] unless approved in writing by
Entity. Any and all deductibles and SIRs shall be the sole responsibility of Lessee who procured
such insurance and shall not apply to the Indemnified Additional Insured Parties. Entity may
deduct from any amounts otherwise due Lessee to fund the SIR/deductible. Policies shall NOT
contain any self-insured retention (SIR) provision that limits the satisfaction of the SIR to the
Named. The policy must also provide that Defense costs, including the Allocated Loss Adjustment
Expenses, will satisfy the SIR or deductible. Entity reserves the right to obtain a copy of any
policies and endorsements for verification.
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NOTE to Agencies: If the SIR is not paid, there is NO COVERAGE for the Insured or you
as the Additional Insured or Indemnified Party. Since there is usually a requirement in the
SIR provisions on the Lessee’s policy that the Named Insured (not the Agency as an
Additional Insured) is the only party allowed to make the payment of the SIR in order to
trigger coverage, it is necessary to include the Contract provision requirement above

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best’s rating of no less than A:VII, unless otherwise acceptable to the Entity.

Verification of Coverage

Lessee shall furnish the Entity with original certificates and amendatory endorsements or copies
of the applicable policy language effecting coverage required by this clause and a copy of the
Declarations and Endorsements Pages of the CGL and any Excess policies listing all policy
endorsements. All certificates and endorsements and copies of the Declarations & Endorsements
pages are to be received and approved by the Entity before work commences. However, failure to
obtain the required documents prior to the work beginning shall not waive the Lessee’s obligation
to provide them. The Entity reserves the right to require complete, certified copies of all required
insurance policies, including endorsements required by these specifications, at any time. Entity
reserves the right to modify these requirements, including limits, based on the nature of the risk,
prior experience, insurer, coverage, or other special circumstances.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of the
risk, prior experience, insurer, coverage, or other special circumstances.
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Exhibit 4:
Insurance Requirements for Vendors

Vendor shall procure and maintain for the duration of the contract insurance against claims for
injuries to persons or damages to property which may arise from or in connection with products
and materials supplied to the Entity. The cost of such insurance shall be borne by the Vendor.

MINIMUM SCOPE AND LIMIT OF INSURANCE

Coverage shall be at least as broad as Insurance Services Office Commercial General Liability
coverage (occurrence Form CG 00 01) and include products coverage.

Minimum Limits of Insurance

Coverage shall be at least as broad as Insurance Services Form CG 00 01 covering CGL on an
“occurrence” basis, including products and completed operations, property damage, bodily injury
and personal & advertising injury with limits no less than $2,000,000 per occurrence. If a general
aggregate limit applies, either the general aggregate limit shall apply separately to this
project/location (ISO CG 25 03 or 25 04) or the general aggregate limit shall be twice the required
occurrence limit.

If the Vendor maintains broader coverage and/or higher limits than the minimums shown above,
the Entity requires and shall be entitled to the broader coverage and/or the higher limits maintained
by the contractor. Any available insurance proceeds in excess of the specified minimum limits of
insurance and coverage shall be available to the Entity.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require the
Vendor to purchase coverage with a lower retention or provide proof of ability to pay losses and
related investigations, claim administration, and defense expenses within the retention. The policy
language shall provide, or be endorsed to provide, that the self-insured retention may be satisfied
by either the named insured or Entity.

Other Insurance Provisions
The insurance policies are to contain, or be endorsed to contain, the following provisions:

Additional Insured Status

The Entity, its officers, officials, employees, and volunteers are to be covered as additional
insureds on the CGL policy with respect to liability arising out of work or operations performed
by or on behalf of the Vendor including materials, parts, or equipment furnished in connection
with such work or operations. General liability coverage can be provided in the form of an
endorsement to the Vendor’s insurance at least as broad as ISO Form CG 20 10 11 85 or if not
available, through the addition of both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20
37 if a later edition is used).

Primary Coverage

For any claims related to this contract, the Vendor’s insurance coverage shall be primary and
non-contributory and at least as broad as ISO CG 20 01 04 13 as respects the Entity, its officers,
officials, employees, and volunteers. Any insurance or self-insurance maintained by the Entity, its
officers, officials, employees, or volunteers shall be excess of the Vendor’s insurance and shall not
contribute with it. This requirement shall also apply to any Excess or Umbrella liability policies.
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Umbrella or Excess Policy
The Vendor may use Umbrella or Excess Policies to provide the liability limits as required in this
agreement. This form of insurance will be acceptable provided that all of the Primary and
Umbrella or Excess Policies shall provide all of the insurance coverages herein required, including,
but not limited to, primary and non-contributory, additional insured, Self-Insured Retentions
(SIRs), indemnity, and defense requirements. The Umbrella or Excess policies shall be provided
on a true “following form” or broader coverage basis, with coverage at least as broad as provided
on the underlying Commercial General Liability insurance. No insurance policies maintained by
the Additional Insureds, whether primary or excess, and which also apply to a loss covered
hereunder, shall be called upon to contribute to a loss until the Vendor’s primary and excess
liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess Limits

Insurance Policies in chapter 2 for additional explanatory information on this very

common Excess policy problem that needs to be verified and corrected.

Notice of Cancellation
Each insurance policy required above shall provide that coverage shall not be canceled, except
with notice to the Entity.

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best’s rating of no less than A:VII, unless otherwise acceptable to the Entity.

Verification of Coverage

Vendor shall furnish the Entity with original certificates and amendatory endorsements or copies
of the applicable policy language effecting coverage required by this clause and a copy of the
Declarations and Endorsements Pages of the CGL and any Excess policies listing all policy
endorsements. All certificates and endorsements and copies of the Declarations & Endorsements
pages are to be received and approved by the Entity before work commences. However, failure to
obtain the required documents prior to the work beginning shall not waive the Vendor’s obligation
to provide them. The Entity reserves the right to require complete, certified copies of all required
insurance policies, including endorsements required by these specifications, at any time. Entity
reserves the right to modify these requirements, including limits, based on the nature of the risk,
prior experience, insurer, coverage, or other special circumstances.

Waiver of Subrogation

Vendor hereby grants to Entity a waiver of any right to subrogation which any insurer of said
Vendor may acquire against the Entity by virtue of the payment of any loss under such insurance.
Vendor agrees to obtain any endorsement that may be necessary to affect this waiver of
subrogation, but this provision applies regardless of whether or not the Entity has received a waiver
of subrogation endorsement from the insurer

Special Risks or Circumstances
Entity reserves the right to modify these requirements at any time, including limits, based on the
nature of the risk, prior experience, insurer, coverage, or other special circumstances.
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Note: Vendor Exceptions

There are a number of organizations/companies that provide services to your agencies that will
not have formal contracts in place. These include but are not limited to, United Parcel Service,
Federal Express, United States Postal Service, and for hire interstate truck lines as examples.
Although each of these companies may provide vendor services to you, you typically will not
require formal contracts and will not require evidence of insurance. All of the companies listed
above are required to be licensed under the Department of Transportation rules and regulations
which also require specific limits of insurance.
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CHAPTER THREE:
CONSTRUCTION & ENVIRONMENTAL SERVICES

SUMMARY

This chapter provides guidance for drafting insurance requirements for construction
projects and environmental services.

Construction Contracts

Construction contracts are often the largest and most complex agreements that your
organization will create, usually involving a formal and complex bidding process preceding
the agreement. The potential for loss in construction related events can be devastating. The
size and nature of most construction agreements give you a significant advantage in the
negotiation process for requiring insurance. You need to carefully examine all of the exposures
to risk in the construction agreement and then must require specific insurance for each
exposure.

The discussion on construction agreements provides a baseline for the majority of agreements
that will be created for your organization. Discussion on the specifics of the project should
occur early on in the design process. This will better position your Entity to develop your
insurance requirements and provide the bidding contractors with all of the requirements before
the bids are submitted. It should be made clear during the pre-bid meetings that your Entity
has exact insurance requirements and contractors should be encouraged to contact their
brokers/carriers as they are developing their bids. Your Entity should precisely advise bidding
contractors that you will not accept change orders that are based on insurance costs that were
not appropriately considered.

Indemnification provisions within construction contracts are unique and should be reviewed
carefully. Please see Appendix C for a more robust discussion on the scope of indemnity
clauses within construction contracts.

What is a “Construction Contract”?

The reader needs to be aware that the term “construction contract” has specific meaning as it
relates to public entities, and there are a number of requirements and restrictions that relate to
risk transfer and management of such contracts. One significant restriction is the extent to
which a public entity may be held harmless for damages arising from construction contracts,
as more fully explained in Appendix C. For purposes of this section, we refer you to the
following California Civil Code section defining these contracts as they relate to the indemnity
restrictions:

Civil Code §2783: Asused in Sections 2782 and 2782.5, "construction contract" is defined as
any agreement or understanding, written or oral, respecting the construction, surveying, design,
specifications, alteration, repair, improvement, maintenance, removal of or demolition of any
building, highway, road, parking facility, bridge, railroad, airport, pier or dock, excavation or
other structure, development or other improvement to real or personal property, or an
agreement to perform any portion thereof or any act collateral thereto, or to perform any service
reasonably related thereto, including, but not limited to, the erection of all structures or
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performance of work in connection therewith, the rental of all equipment, all incidental
transportation, crane and rigging service and other goods and services furnished in connection
therewith.

Public Contract Codes

A discussion of various State Public Contract Codes is beyond the scope of this manual.
However, the editors want to make the reader aware of certain common provisions, such as
bonding requirements and written acknowledgement by the contractor of the requirement to
provide workers’ compensation or approved self-insurance, that impact the insurance
requirements for construction projects. The reader who is regularly involved in managing the
risks and/or insurance requirements for construction contracts should be familiar with their
Code’s terms and conditions related to their type of entity and their typical public contracts.
The IRIC manual editors recommend that capital project agreements include specific language
direction that any claims or change orders under the agreement shall be presented in writing,
subject to a mediation process that includes requirements to “meet and confer” as well as
mediation.

Unique Construction Contract Provisions

For purposes of this manual, we will provide an overview of insurance requirements that are
generally unique to construction contracts, including issues you are likely to encounter in
providing risk management oversight for them. These include:

e Surety Bonds;

e Builder’s Risk or course of construction insurance;
¢ (Consolidated insurance programs or wrap-ups;

e Higher Limits; and

e Extended Coverage/Al Status.

We conclude this section with a discussion of environmental services contracts and hazards,
including remediation and waste hauling, with sample insurance specifications and forms for
reference.

Surety Bonds
“Surety” is a three-party contract wherein a person or entity agrees to be responsible for the
contractual obligations of another should those obligations not be met.

A surety bond is a contractual agreement under which the surety company guarantees the
performance of certain obligations of the principal (contractor) for the benefit of another
(entity). In public works contracts, for example, the surety company guarantees the completion
of the construction project by the contractor for the benefit of the public entity.

The surety company stands behind the bonded contractor and guarantees the completion of the
bonded work. In this way, the surety bond is a risk transfer technique similar to but different
than insurance. A bond differs from insurance in two fundamental ways: (1) the number of
parties to the contract, and (2) the surety’s right of indemnity from the contractor, if they fail.

Insurance has two parties to the insuring contract: the insurer and the insured (policyholder).
A bond, however, has three parties to the surety contract: the bonding company (surety aka
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obligor), the entity being bonded (principal), and the entity who benefits in the event of a
bonded default (obligee).

A surety company also has the right of indemnity from the principal. If a surety is called upon
to make a payment on a bond because the principal failed to meet a bonded obligation to the
obligee, the surety may recover the amount of loss from the principal (also referred to as the
obligor).

Surety bonds are designed to help the obligee ensure that the contractor will complete the job
in accordance with the contract. If a bonded contractor defaulted on any obligation of a bonded
job, the surety may seek to recover any amounts it paid to the obligee (the Entity) from the
principal (the bonded contractor). Thus, the bonded contractor has a punitive incentive through
the legal constraints of the bond to complete the work expected by the obligee.

Further, surety companies carefully underwrite applicants for bonds by examining the
contractor’s managerial and financial ability to undertake and complete a job. Thus, the
requirement for surety bonds also serves to eliminate truly unqualified contractors from the bid
process.

All public works contracts should include a requirement that the contractor furnish contract
bonds, but you may choose to exercise discretion for certain types of jobs that have
inconsequential cost or risk of other harm should a contractor fail to complete the work.

The surety bonds related to public work contracts include: Bid Bond, Performance Bond and
Payment Bonds and Completion Bonds. Collectively, they are referred to as Contract Bonds.

Bid Bond
A Bid Bond is a guarantee by the surety that the bidder for a public works contract will
undertake the job at the quoted price and replace the bid bond with a performance bond.

Performance Bond

A Performance Bond is a guarantee that if the bonded contractor fails to complete the bonded
job as quoted, the surety will assume the contractor’s financial responsibility to have the work
completed.

Payment Bond
A Payment Bond, or Labor and Material Bond, is a guarantee that the contractor will pay all
the bills incurred on the work, as provided in the lien laws (subcontractors, suppliers, laborers).

Subdivision or Completion Bond

A Subdivision or Completion Bond is a type of performance bond that includes all the
improvements to be made in a subdivision. The key difference is that the developer must pay
the cost of building the improvements if the contractor fails to complete them, not the public
agency. The owner/developer purchases the bond and serves as the principal, rather than the
contractor, and is ultimately responsible if the contractor fails to complete the work.

The contractor should obtain Performance and Payment Bonds with penalties equal to one
hundred percent (100%) of the contract price as determined from the prices in the bid form.
The bond amount may be periodically adjusted as necessary to cover and satisfy all payment
obligations arising from the contract.
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The contractor should file the required bond with the public entity prior to or simultaneous
with the execution of the contract.

Although bonds are most commonly used in construction agreements, there are other specific
agreements where performance bonds may be used by your Entity. Purchase agreements for
specific items such as software development or other products specifically engineered by the
vendor may incorporate language requiring a performance/material bond.

Performance and Payments Bonds should be submitted on forms provided by the public entity.
The surety should possess a minimum rating from A. M. Best Company of A:VII. Also, the
surety or co-sureties should be listed as an acceptable surety on federal bonds by the United
States Department of the Treasury, https://www.fiscal.treasury.gov/, subject to the maximum
amount shown in the listing. If co-sureties are used, their bonds should be on a joint and several
basis. In California, the only requirement by law is that the surety needs to be an admitted
carrier with a valid surety license.

Builder’s Risk Insurance (Course of Construction)

Insurance for property under construction is called “Builder’s Risk” or “Course of
Construction” insurance. This protects the interests of both the owner and contractor by
covering property under construction as well as equipment and materials to be installed.
Pricing takes into account changing values as construction nears completion.

Often, the contractor provides builder’s risk insurance on construction projects as a part of
their construction services. The recommended default position in the insurance specifications
require the contractor to provide it to protect both their and your interest in property while in
the course of construction. However, many public entities have Builder’s Risk coverage as
part of their own property policy, and many larger agencies, or those in large programs, may
be able to obtain broader or less expensive coverage from their own insurer. For large projects
it’s worth having a conversation with your broker about this and perhaps having the contractor
provide a bid with and without the Builder’s Risk cover in order to compare terms and pricing.

Items to consider include:

e Perils

Coverage should be written on an “all risk” (aka “Special” policy form) basis, and the
perils of earthquake and flood should be considered for inclusion, but can be
problematic due to pricing considerations. In an “all risk” form, earthquake and flood
are the major exclusions. Earthquake and flood coverage are normally optional based
on the needs and location of the project. For example, earthquake and/or flood coverage
must be included if a grant funding the project or financing arrangements (i.e., bonds)
require it. In California, Public Contract Code §7105 limits the amount of coverage that
can be required for an “Act of God” defined as earthquake or tsunami, so this code may
need to be considered if earthquake or tsunami coverage is to be required.

e Deductibles
Deductibles should be reasonable in relation to the financial ability of the parties and
the size of the project. If your entity purchases the Builder’s Risk Coverage, then you
need to make clear who will be paying the deductible. Note that contractors typically
purchase Builder’s Risk coverage with relatively low deductibles, $5,000 to $25,000.
If your entity decides to purchase the Builder’s Risk coverage, then you need to clearly
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state who is responsible for all or part of the deductible. The editors recommend that
the contractor remain responsible for primary losses up to a specified amount so that
contractor has an incentive to control and protect the job site.

e Property Covered
At a minimum, the insurance should cover the full insurable value of the improvements.
It may, at your Entity’s option, also include consequential loss insurance, if your Entity
could be harmed financially because of delay due to an insured loss. Coverage is
available for both loss of revenue (rents or earnings) and for additional interest costs or
expenses.

e Loss Payee Status

Your Entity should be named in the policy as a Loss Payee, to protect your interests
with respect to the repair or replacement of any damaged property or other amounts
payable under the policy. Any payment will have to include your Entity as a payee or
otherwise have your written authority to make payment to someone else. Since both
your entity and the contractor have an interest in the property while it’s being
constructed, payment might also include the contractor and/or other party making
repairs.

e Valuation Basis
Coverage can be written based on the completed value of the project or by reporting
changes in value on a monthly basis. Usually, the former method is preferred as it is
less complex, and there is less of a chance of error resulting in inadequate insurance.

The editors recommend that the Entity request and retain a complete copy of the Builder’s Risk
policy. It is not necessary to provide sample endorsement or certificate forms in your
specifications, but requirements for the coverage should be clearly stated in the bid documents.

Installation Floater

Insurance coverage for property (usually equipment) being installed by a contractor is called
an “Installation Floater”. Essentially, it is a specialized type of builder’s risk coverage that is
often written on the same form used to provide builders risk coverage, but for projects where
no real property construction is taking place.

Consolidated Insurance Programs (Wrap-Ups)

Construction contracts may vary widely in scope and in degree of risk involved. Simple
remodeling projects or building repairs can be addressed through the appropriate specifications
as presented in Exhibits 1 or 5. Larger projects may require more sophisticated insurance
techniques.

Large-scale construction projects involve numerous contractors, subcontractors, consultants,
and other parties, all subject to a variety of risks arising out of the work. Because of the
numerous parties involved, assuring adequate insurance protection for all concerned poses
certain technical and logistical problems. An approach often advocated to deal with these
complexities is called the Consolidated Insurance Program (CIP).

A CIP (often referred to as a “wrap up”) usually involves procurement by the project owner
(OCIP) or general contractor (CCIP) of certain insurance policies which protect both the
project owner and various contractors and subcontractors involved in the construction. These
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coverages may include general liability, professional liability, workers’ compensation,
umbrella liability, and builder’s risk. The owner or general contractor arranges for safety and
loss control services, if any, beyond those provided by the insurer. A CIP works best on large
projects where there are a number of contractors, where the project is labor intensive, where
construction takes place in a limited geographical area, and where the owner or general
contractor is committed to safety and loss control, including top quality claims management.

While entire books can be written on the advantages and disadvantages of CIP’s, theoretically,
the CIP concept should provide for cost savings to the owner due to purchasing economies of
scale, cash flow advantages from controlling premium payments, potential for dividend returns
and potential for savings due to coordinated loss control. In practice however, a number of
factors can reduce or eliminate these potential savings. Some of these factors may include:

> Insufficient contractor motivation to control losses.

Many contractors do not realize that workers’ compensation losses on a CIP project will
affect the contractor’s experience modifier. The contractor may therefore be more highly
motivated to complete the project ahead of schedule or under budget than to pay attention
to safety.

» Inclusion of contractor insurance charges.

Depending on the competitive environment, contractors may include the cost of insurance
in its bid pricing. Additionally, the contractor may feel compelled to charge for difference
in conditions coverage to fill any gaps in the owner’s insurance program as it applies to the
contractor.

» Inclusion of non-project-related claims.

If a contractor has employees assigned to the project who also work on other projects for
the contractor, it is possible that workers’ compensation claims not related to the project
may show up on the owner’s loss runs.

> Increased administrative costs.

In order to obtain the cost-saving benefits, the owner of a CIP project must provide superior
loss control services either through staff or contractors. Keeping track of various workers’
compensation insurance policies and other paperwork adds administrative expense to the
project.

To a certain extent, all of the above factors can be controlled. If properly administered, the CIP
concept should generate cost savings, some of which may be realized by the project owner.
Because of the variables cited above and other factors, precision in estimating savings usually
is not possible.

Other than possible savings, a major incentive for using a CIP is to avoid the reduction in
coverage for the Entity as an additional insured under the recent editions of the CG 20 10 and
CG 20 37 endorsements. Additional reasons for using a CIP include better control of claims
involving potential multiple defendants, and the comfort of knowing that adequate insurance
is in place. Because there is a single policy for liability insurance, limits and breadth of
coverage under a CIP are known and uniform, rather than a patchwork quilt of different
insurance that might be purchased by the various contractors. A CIP eliminates much of the
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need for establishing insurance specifications in each contract with each contractor, as the
owner provides the insurance. Also, the paperwork burden of keeping up with certificates is
greatly reduced.

Discussion of the New Updated ISO Wrap Up Exclusion:

ISO issued a new more limited Wrap Exclusion, CG 21 31 12 19, that provides a narrower
exclusion, and therefore broader coverage, than the 25 year old CG 21 54 1 96 for the ISO
CGL policy.

The older version that has been used for years had ambiguous language that has been
interpreted by some as very broad in excluding any coverage under the Contractor’s ISO CGL
policy for any Wrap program “in which you are involved”, which could be mean you are
involved in that Wrap program even if you are not enrolled in it, as is sometimes the case.

The newer exclusion applies “only if you are enrolled in a "controlled (wrap-up) insurance
program®...

Furthermore, the Wrap exclusion does not apply if the wrap-up program “in which you are
enrolled... has been cancelled, nonrenewed or otherwise no longer applies for reasons other
than the exhaustion of all available limits, whether such limits are available on a primary,
excess or on any other basis. You must advise us of such cancellation, nonrenewal or
termination as soon as practicable.”

This more limited Wrap up exclusion would therefore seem to allow the CGL coverage from
the Contractor’s own insurance to apply in all Wrap projects except when the issues providing
the need for coverage was other than the exhaustion of limits under the Wrap up policy — and
even then the exclusion will apply only if the Contractor was actually enrolled in the Wrap up
Insurance program.

It would therefore be prudent and we are recommending that all Entities that provide a Wrap
up policy for a particular project require that any participating contractors have a CGL policy
that contains the following requirement:

“If any Wrap up exclusion is contained in the Contractor’s CGL policy, such exclusion shall
be no broader than ISO form CG 21 31 12 19.”

Of course it would be preferred to not have any Wrap up exclusion on their CGL policy as a
requirement, or a custom negotiated Wrap up exclusion that is Excess of any liabilities not
covered by the Wrap up project policy, but this has become very difficult to negotiate due to
the nearly universal application of Wrap up exclusions..

Future revisions and case law litigation will clarify if this revised wording of the Exclusion for
the Contractor’s Wrap Up provides coverage for some of the gap coverage issues involved
with Wrap Ups (other than the exhaustion of limits; or when not actually enrolled), such as...

1. Property Damage liability coverage for the Sub to the work of other Contractors?

2. Completed Operations coverage after the Wrap is cancelled, expired, or non-renewed?
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. Coverage for Construction Defects as well as Warranty, Maintenance, or Repair work done
on a Wrap project in the future after the time period covered by the Wrap?

4. The Contractor’s CGL coverage for Contractual liability for indemnification of the
Owner/GC, including “Action over” litigation from a Contractor’s employee when the
Owner/GC is not considered to be the Employer who has protection from the “sole
remedy” doctrine of Workers' Compensation and Employer's Liability?

5. “Off-site” Coverage, including Additional Insured Endorsements for the Project Owner?

Insurance Requirements in Contracts 2023.1 Version
72



Mhant
’an INTEGRATED INSURANCE & FINANCIAL SERVICES

POLICY NUMBER: COMMERCIAL GENERAL LIABILITY
CGM 1219

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

LIMITED EXCLUSION — DESIGNATED OPERATIONS
COVERED BY A CONTROLLED (WRAP-UP) INSURANCE
PROGRAM

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
SCHEDULE

Description And Lecation(s) OF Operation(s):

Information required to complete this Schedule, if not shown above, will be shown in the Declarations.

A_ The following exclusion is added to Paragraph 2. 2. This exclusion applies whether or not the
Exclusions of Sectiom | — Cowverage A — Bodily "controlled (wrap-up) insurance program"™:
Injury And Property Damage Liability- a. Provides coverage identical o that provided
1. This insurance does not apply to "bodily imjury™ by this Coverage Part; or

or "property damage”: b. Has mits adequate to cowver all claims.
a. Arising out of your ongoing operations; ar 3. Howewver, this exclusion does not apply if the
b. Included in the "producis-completed "controlled (wrap-up) insurance program” in
operations hazard™; which you are enrolled with respect to the
at the location(s) described in the Schedule of “badily injury” or "property damage” described
this endorsement, but only if you are enrolled n Fﬂrﬁ'ph A1 above at _thE location(s)
in a "controlled (wrap-up) insurance program” described in the Schedule of this mdutsmierrt
with respect to the "bodily injury” or "property has been cancelled, nonrenewed or otherwise
damage” described in Paragraphs 1.a. and 1.b. no |{I‘Ig_E'l' applies for reasons other than the
above at such location(s). exhaustion of all available limits, whether such

limits are available on a primary, excess or an
any other basis. You must advise us of such
cancellation, nonremewal or termination as
soon as practicable.

CGE21311219 & Insurance Services Office, Inc., 2015 Page 1 of 2
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» Other Provisions of the Construction Contract Insurance Requirements.

Limits: the recommended minimum limit for general liability is $5 million per
occurrence. The higher limit is appropriate for general contractors on any new
construction or major remodel projects. Subcontractors in areas of higher risk, such as
electric, roofing, or plumbing work, should have limits above the standard minimum
of $1 million (or $2 million as recommended in this IRIC). Please refer to the chart in
Appendix D, for a reference to suggested minimum limits for a variety of construction
and other risks.

e Extended Coverage and Additional Insured Status
For many types of construction projects, the reader is advised to consider requiring that
the contractor maintain general liability coverage and maintain your entity’s status as
an additional insured for a period of time after completion. This is due to the fact that
defects in construction may not become evident or cause damage for many years after
completion, and you want to be certain the contractor has coverage naming you as an
additional insured when that damage first occurs.

For example, your entity hires a contractor to replace a sewer line. Four years later,
neighboring homeowners file a claim alleging negligent construction of the line has
caused their patios to shift and crack. The contractor’s policy at the time the damages
first began, say three years after construction and a heavy rain, is the first policy to
respond to the loss. While your entity may be able to rely on the hold harmless
agreement, and the contractor may have insurance at that time, you will not have the
added protection of additional insured status.

Note: For new and larger construction projects, requesting coverage for up to 5 to 7
years, or even longer, is recommended. The Instruction Form to be used for the
insurance specifications has space for requesting coverage beyond the construction
completion. As a minimum, and for smaller projects, your entity should request
additional insured status until the expiration of the policy in force when the project is
completed.

e Design/Build Contracts

» For contracts with construction risk, we have added coverage requirements for
professional liability. The professional liability coverage is necessary for
“design/build” contracts where the contractor is expected to provide engineering and
architectural services. Effective January 1, 2018, California Civil Code §2782.9 was
amended to protect design professionals from defense and indemnity obligations,
except for claims caused by negligence, recklessness or willful misconduct by the
design professional. For a more in-depth analysis, please refer to Appendix C.

Environmental Contractors and Consultants

Environmental issues are a concern and responsibility for municipal risk managers both as the
owner of potentially contaminated property and as the jurisdiction responsible for the permit
process. Entities are progressively recognizing their exposure as generators and transporters of
hazardous materials and pollutants. Entities are involved in issuing easement permits for access
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to their property involving both groundwater and soil contamination testing and potential
cleanup of pollution generators within their communities.

Exhibit 6 (at the end of the chapter) addresses the availability of coverage for the unique risks
associated with environmental issues in today’s insurance market. When testing and cleanup
are either mandated or desired, a common public goal must be met. There are very few
insurance companies underwriting these unusual risks, and they are reluctant to amend the
policy conditions. Careful research and compromise on the part of the risk manager is
recommended.

Many times the standard insurance requirements as set forth in other sections of this manual
may not be achievable for environmental contractors and/or consultants. An example is the
issuance of encroachment permits relating to environmental work. Frequently contractors and
consultants are not made aware of the Entity’s requirements when responding to the private
sector, and many times the contractor’s insurance companies will not comply with standard
requirements. Therefore, these standards must be flexible to allow for compliance by the few
professional firms experienced in environmental testing and cleanup, since they will not
typically be aware of your Entity’s specific requirements until they have been hired by the
private sector firm to conduct testing. Without preventing the needed testing or cleanup, the
Entity must recognize how to transfer risk with the best protection for the Entity while still
reaching the common goal.

Exhibit 6 contains insurance requirements appropriate for environmental contractors and/or
consultants. If you cannot verify the A.M. Best rating of the insurance company, or if the
coverage is written by a Risk Retention Group or captive insurance company, you may want
to check with your insurance advisor for further information about the market.

It is fairly obvious that environmental remediation, asbestos abatement, and other hazardous
material operations involve exposures that require pollution legal liability coverage, but some
contracts have pollution exposures that are not in the primary scope of work. For example,
materials recovery/recycling facilities are rife with hazardous materials exposures, as are
landfill operations. Road construction can also include risks of contamination to waterways
from runoff or accidents involving hazardous substances.

Note that pollution policies now come in many formats such as:
e First party clean-up of the insured’s property
e Third party clean up and bodily injury if the insured’s pollutants impact other properties

e Cost Cap coverage to protect the insured from cost overruns or surprises for cleanup of
properties with known pollutants

e Landfill closure coverage — to comply with Federal financial responsibility
requirements

The areas of coverage are as varied as the exposures and the pollution liability and clean up
insurance market is now well developed to respond to the insured’s needs — but for a price!

Note: Automobile, Contractors Pollution Liability, Asbestos Pollution, and/or Errors &
Omissions insurance carriers may not name the Entity as additional insured. If the Entity
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cannot be named as additional insured, you should request a letter from the insurance company
confirming their position.

Transporters of Hazardous Materials and Wastes

Entities are increasingly recognizing their exposure as generator and transporter of hazardous
materials and pollutants. It is important to know that all motor carriers and drivers involved in
transportation of hazardous materials must comply with requirements contained in federal and
state regulations and must apply for and obtain a hazardous materials transportation license.
Additionally, transporters of hazardous wastes are required to carry the MCS-90.

The MCS-90 is a required endorsement to a business automobile policy for hazardous
material/waste transporters. It originated in response to the Motor Carrier Act of 1980. Its
purpose is to ensure that funds are available for damages arising from a trucking accident that
involves hazardous materials. However, it only applies to vehicles subject to financial
assurance requirements of the Act; that is, which are subject to Federal jurisdiction. It may not
provide coverage in situations where substances are transported that do not specifically fall
within the definitions contained in the Act.

The MCS-90 endorsement is limited coverage for transport and hauling and doesn’t cover true
pollution risks from operations involving the handling and disposal of hazardous materials.
The editors of this manual recommend analysis of whether broader coverage is needed based
on the contracted exposure.

What is a Hazardous Material?

The Clean Water Act (Federal) defines hazardous material as “any material that, because of its
quantity, concentration, or physical or chemical characteristics, poses a significant presence or
potential hazard to human health and safety, or to the environment.” Hazardous materials
include, but are not limited to, hazardous substances and hazardous wastes. The Porter-
Cologne Water Quality Control Act, is the California version of the Clean Water Act and
predates it.

A hazardous waste is a waste or combination of wastes that because of its quantity,
concentration, or physical, chemical, or infectious characteristics may do either of the
following:

» Cause or significantly contribute to an increase in serious irreversible illness or death; or

» Pose a substantial hazard to human health or the environment when improperly treated,
stored, transported or disposed of.

A hazardous substance is any substance or chemical product for which any of the following
applies:

» The substance is listed as hazardous by the US Department of Transportation;

» The substance is listed on the “Director’s List of Hazardous Substances,” which is
maintained by Cal/OSHA;

» The substance is listed as radioactive by the Nuclear Regulatory Commission; or

» The manufacturer or producer is required to prepare a Safety Data Sheet (SDS) for the
substance.
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Even if a contract does not involve hauling waste which is statutorily defined as hazardous, the
Entity may consider the waste a hazard and should be requiring ISO Form CA 99 48 03 06 —
Pollution Liability — Broadened Coverage for Covered Autos. This form should be required
of municipal solid waste haulers, construction debris roll off services and haulers of other items
which may be caustic but not defined as falling within the statute.

Exhibit 6 contains insurance requirements appropriate for environmental contractors and/or
consultants. These same insurance requirements are appropriate for transporters of hazardous
wastes.

Owners and Contractors Protective (OCP) Coverage

An Owners and Contractors Protective (OCP) policy covers the vicarious liability of the named
insured (the Owner or Contractor) for the designated contractor’s operations and the named
insured’s general supervision of those operations.

Although Project Owners and Contractors have some liability coverage for these acts within
their CGL policies, the goal of this policy is to transfer the risk to the Contractor performing
the operations. This is usually done by means of the indemnity agreement in the contract, as
well as an Additional Insured Endorsement with the downstream Contractor. These are
discussed in detail elsewhere in this manual.

The OCP policy is purchased by the contractor as an alternate method to the Additional Insured
Endorsement by providing direct coverage for the benefit of the upstream party that requires
it.

There are two significant exclusions in the OCP policy—the completed operations exclusion
and the “acts or omissions of the insured” exclusion for anything other than the “general
supervision” of the designated contractor’s work. “General supervision” examples are
negligent failure to provide the independent contractor’s employee with a safe work place; to
make “reasonable inspection” of the work site; to take “reasonable precautions” and safeguards
to protect contractors’ employees; and requiring work to be done on equipment so situated that
a great risk of injury existed. “General supervision” is usually understood to include coverage
for an “action over” lawsuit alleging an unsafe workplace from the Contractor’s employee.

The primary advantages of OCP coverage over additional insured status are a separate set of
limits; guaranteed notice of cancellation; and the avoidance of conflicting “other insurance”
provisions due to its specific application as a primary policy.

The primary disadvantages of OCP coverage are the exclusions stated above, especially in
construction where there is a significant Completed Operations exposure.

With the common usage of Additional Insured Endorsements, the use of OCP policies has
become relatively rare.

Railroad Protective Liability
Railroad protective liability (RPL) is coverage protecting a railroad company from liability it
may incur because of work done on or near the railroad’s right-of-way by hired contractors
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and/or third parties. Commonly, the proximity of the RPL applies to premises and operations
coverage within 50 feet of the railroad’s owned property and otherwise on railroad worksites.
Coverage for work within 50 feet of the railroad’s property is excluded in a normal general
liability policy and therefore requires Railroad Protective Liability coverage be purchased.
Importantly, contractors should note that this coverage does not protect their work or
employees, but rather only shield the railroad from liability and thus, often includes various
hold-harmless and indemnity language. Because RPL policies are premises-operations based,
they are often required by owners of projects associated with railroads. RPL policies are project
specific, and apply to bodily injury and property damage.

e Coverages

RPL’s are similar to previously discussed OCP policies, but are broadened to cover the
railroad’s acts or omissions resulting in damages, as opposed to the OCP which limits
coverage to vicarious liability of those as named insureds. Another key difference is
the RPL policy covers bodily injury or property damage caused by or due to the
railroad. However, the policy only covers those damages that resulted from work
related to or in connection with the work performed by contractors or subcontractors
within the scope of the policy. It is important that your Entity makes certain the job
location and description of work or services tendered is specifically documented —
brevity is strongly discouraged. See CG 34 17.

In addition to railyards and tracks, which are obvious, railroad property coverage
commonly includes buildings and signs, equipment breakdowns, loss of income, and
post-accident cleanup.

e Physical Damage

The RPL applies to physical damage to property owned, leased or otherwise in
possession of the insured per a contractual agreement. This language is broader than
standard ISO forms. The most important difference pertaining to railway operations is
the clearly-applied legal difference between buildings and structures. Case law holds
that structures are defined broader than buildings. Simply put, all buildings are
structures, but not all structures are buildings. Thus, any physical damage to a structure
that is not defined as a building would not be covered until standard RPL policies. For
more complete reference, see Katsoff v. Lucertini, 103 A.2d 812 (CT 1954).

Other risks include physical damage to tools, property, equipment, and items lost in
transit.

e Limits

The Railroad will determine the limit required; however, low risk jobs’ RPL policies
commonly require coverage limits of $2 million per occurrence and $2 million
aggregate. Low risk jobs do not pose inherent risks nor the potential for interference to
railway operations or tracks. High hazard jobs are typically excluded in CGL policies
—so your RPL is designed to fill this void. Despite the fear or apprehension contained
within the name, high risk jobs are those pertaining to work along rail corridors or
otherwise within 50 feet of railroad property. These jobs typically require limits of $10
million per occurrence and $10 million aggregate.
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Who Should Buy RPL

RPL coverage should be required for those contracted to perform any work for or
around railroad owned property. Additionally, those engaged as lessors and lessees of
railcars, as well as suppliers, short-line and/or regional railway operators, rail service
companies, tourist and excursion railway operations, manufacturers, track owners,
light-rail and urban transit services, and those engaged in rail freight.

Contractor’s looking for a Railroad Protective Liability market can quickly and easily access
one at www.railroadprotectivesolutions.com by clicking on “click here” if you are a contractor.

Agents or Brokers looking for a Railroad Protective Liability market quickly and easily access
one at the link above and clicking on “click here” if you are an agent or broker.

Limits up to $25,000,000 can be purchased through this program.

ISO Forms
There are four primary ISO forms that apply to railroad liability: CG 00 35, CG 22 27
CG 24 17 and CG 24 27.

o CG 00 35 — Railroad Protective Liability Coverage Form

Much of this form has been discussed above, but it is certainly worth
referencing, along with your insurance broker, prior to signing off on any
railroad related projects.

CG 22 27 — Exclusion — Bodily Injury to Railroad Passengers

Depending on the scope of services sought and/or offered, this form can have
significant impacts on liability coverage should any passenger-related accident
occur.

CG 24 17 — Contractual Liability — Railroads

This GL endorsement was referenced above. Your Entity will want to be as
thorough as possible when describing the scheduled railroad project and
designated job site, because default interpretation will rely solely on your
policy’s declarations page.

CG 24 27 — Limited Contractual Liability - Railroads

This covers not only the railroad’s own negligent acts or omissions, but the
updated version limits injury or damages caused by the contractor or its agents.
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Exhibit 5:
Insurance Requirements for Construction Contracts

Contractor shall procure and maintain for the duration of the contract, and for x years
thereafter, insurance against claims for injuries to persons or damages to property which may
arise from or in connection with the performance of the work hereunder by the Contractor, his
agents, representatives, employees, or subcontractors.

MINIMUM SCOPE AND LIMIT OF INSURANCE
Coverage shall be at least as broad as:

1. Commercial General Liability (CGL): Insurance Services Office (ISO) Form CG 00
01 covering CGL on an “occurrence” basis, including products and completed
operations, property damage, bodily injury and personal & advertising injury with
limits no less than $5,000,000 per occurrence. If a general aggregate limit applies,
either the general aggregate limit shall apply separately to this project/location (ISO
CG 25 03 or 25 04) or the general aggregate limit shall be twice the required occurrence
limit.

2. Automobile Liability: Insurance Services Office Form CA 0001 covering Code 1
(any auto), with limits no less than $5,000,000 per accident for bodily injury and
property damage.

3. Workers’ Compensation insurance as required by the State of California, with
Statutory Limits, and Employers’ Liability insurance with a limit of no less than
$1,000,000 per accident for bodily injury or disease.

4. Builder’s Risk (Course of Construction) insurance utilizing an “All Risk” (Special
Perils) coverage form, with limits equal to the completed value of the project and no
coinsurance penalty provisions.

5. Surety Bonds as described below.

6. Professional Liability (if Design/Build), with limits no less than $2,000,000 per
occurrence or claim, and $2,000,000 policy aggregate.

7. Contractors’ Pollution Legal Liability and/or Asbestos Legal Liability and/or Errors
and Omissions (if project involves environmental hazards) with limits no less than
$1,000,000 per occurrence or claim, and $2,000,000 policy aggregate.

If the contractor maintains broader coverage and/or higher limits than the minimums shown
above, the Entity requires and shall be entitled to the broader coverage and/or the higher limits
maintained by the contractor. Any available insurance proceeds in excess of the specified
minimum limits of insurance and coverage shall be available to the Entity.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require
the Contractor to purchase coverage with a lower retention or provide proof of ability to pay
losses and related investigations, claim administration, and defense expenses within the
retention. The policy language shall provide, or be endorsed to provide, that the self-insured
retention may be satisfied by either the named insured or Entity. The CGL and any policies,
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including Excess liability policies, may not be subject to a self-insured retention (SIR) or
deductible that exceeds $25.000 [fill in the amount for your comfort level for the specific
Contractor and job — it could be much higher, or in the case of a very small Contractor, you
might want it lower] unless approved in writing by Entity. Any and all deductibles and SIRs
shall be the sole responsibility of Contractor or subcontractor who procured such insurance
and shall not apply to the Indemnified Additional Insured Parties. Entity may deduct from any
amounts otherwise due Contractor to fund the SIR/deductible. Policies shall NOT contain any
self-insured retention (SIR) provision that limits the satisfaction of the SIR to the Named
Insured. The policy must also provide that Defense costs, including the Allocated Loss
Adjustment Expenses, will satisfy the SIR or deductible. Entity reserves the right to obtain a
copy of any policies and endorsements for verification.
NOTE to Agencies: If the SIR is not paid, there is NO COVERAGE for the Insured or
you as the Additional Insured or Indemnified Party. Since there is usually a
requirement in the SIR provisions on the Contractor’s policy that the Named Insured
Contractor (not the Agency as an Additional Insured) is the only party allowed to make
the payment of the SIR

Other Insurance Provisions
The insurance policies are to contain, or be endorsed to contain, the following provisions:

1. The Entity, its officers, officials, employees, and volunteers are to be covered as
additional insureds on the CGL policy with respect to liability arising out of work or
operations performed by or on behalf of the Contractor including materials, parts, or
equipment furnished in connection with such work or operations and automobiles
owned, leased, hired, or borrowed by or on behalf of the Contractor. General liability
coverage can be provided in the form of an endorsement to the Contractor’s insurance
(at least as broad as ISO Form CG 20 10, CG 11 85 or both CG 20 10, CG 20 26, CG
20 33, or CG 20 38; and CG 20 37 forms if later revisions used).

2. For any claims related to this project, the Contractor’s insurance coverage shall be
primary and non-contributory insurance coverage at least as broad as ISO CG 20 01
04 13 as respects the Entity, its officers, officials, employees, and volunteers. Any
insurance or self-insurance maintained by the Entity, its officers, officials, employees,
or volunteers shall be excess of the Contractor’s insurance and shall not contribute with
it. This requirement shall also apply to any Excess or Umbrella liability policies.

3. Each insurance policy required by this clause shall provide that coverage shall not be
canceled, except with notice to the Entity.

Builder’s Risk (Course of Construction) Insurance

Contractor may submit evidence of Builder’s Risk insurance in the form of Course of
Construction coverage. Such coverage shall name the Entity as a loss payee as their interest
may appear.

If the project does not involve new or major reconstruction, at the option of the Entity, an
Installation Floater may be acceptable. For such projects, a Property Installation Floater shall
be obtained that provides for the improvement, remodel, modification, alteration, conversion
or adjustment to existing buildings, structures, processes, machinery and equipment. The
Property Installation Floater shall provide property damage coverage for any building,
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structure, machinery or equipment damaged, impaired, broken, or destroyed during the
performance of the Work, including during transit, installation, and testing at the Entity’s site.

Claims Made Policies — (If at all possible avoid and require occurrence type CGL policies)
If any coverage required is written on a claims-made coverage form:

1. The retroactive date must be shown, and this date must be before the execution date of
the contract or the beginning of contract work.

2. Insurance must be maintained and evidence of insurance must be provided for at least
five (5) years after completion of contract work.

3. If coverage is cancelled or non-renewed, and not replaced with another claims-made
policy form with a retroactive date prior to the contract effective, or start of work date,
the Contractor must purchase extended reporting period coverage for a minimum of
five (5) years after completion of contract work.

4. A copy of the claims reporting requirements must be submitted to the Entity for review.

5. If the services involve lead-based paint or asbestos identification/remediation, the
Contractors Pollution Liability policy shall not contain lead-based paint or asbestos
exclusions. If the services involve mold identification/remediation, the Contractors
Pollution Liability policy shall not contain a mold exclusion, and the definition of
Pollution shall include microbial matter, including mold.

Umbrella or Excess Policies

The Contractor may use Umbrella or Excess Policies to provide the liability limits as required
in this agreement. This form of insurance will be acceptable provided that all of the Primary
and Umbrella or Excess Policies shall provide all of the insurance coverages herein required,
including, but not limited to, primary and non-contributory, additional insured, Self-Insured
Retentions (SIRs), indemnity, and defense requirements. The Umbrella or Excess policies
shall be provided on a true “following form” or broader coverage basis, with coverage at least
as broad as provided on the underlying Commercial General Liability insurance. No insurance
policies maintained by the Additional Insureds, whether primary or excess, and which also
apply to a loss covered hereunder, shall be called upon to contribute to a loss until the
Contractor’s primary and excess liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess
Limits Insurance Policies in chapter 2 for additional explanatory information on this
very common Excess policy problem that needs to be verified and corrected.

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A .M. Best rating of no less than A: VII, unless otherwise acceptable to the Entity.

Waiver of Subrogation

Contractor hereby agrees to waive rights of subrogation which any insurer of Contractor
may acquire from Contractor by virtue of the payment of any loss. Contractor agrees to obtain
any endorsement that may be necessary to affect this waiver of subrogation. The Workers’
Compensation policy shall be endorsed with a waiver of subrogation in favor of the Entity
for all work performed by the Contractor, its employees, agents and subcontractors.
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Verification of Coverage

Contractor shall furnish the Entity with original certificates and amendatory endorsements or
copies of the applicable policy language effecting coverage required by this clause and a copy
of the Declarations and Endorsements Pages of the CGL and any Excess policies listing
all policy endorsements. All certificates and endorsements and copies of the Declarations &
Endorsements pages are to be received and approved by the Entity before work commences.
However, failure to obtain the required documents prior to the work beginning shall not waive
the Contractor’s obligation to provide them. The Entity reserves the right to require complete,
certified copies of all required insurance policies, including endorsements required by these
specifications, at any time. Entity reserves the right to modify these requirements, including
limits, based on the nature of the risk, prior experience, insurer, coverage, or other special
circumstances.

Subcontractors

Contractor shall require and verify that all subcontractors maintain insurance meeting all
requirements stated herein, and Contractor shall ensure that Entity is an additional insured on
insurance required from subcontractors. For CGL coverage, subcontractors shall provide
coverage with a form at least as broad as CG 20 38 04 13.

Duration of Coverage

CGL & Excess liability policies for any construction related work, including, but not
limited to, maintenance, service, or repair work, shall continue coverage for a minimum of
5 years for Completed Operations liability coverage. Such Insurance must be maintained and
evidence of insurance must be provided for at least five (5) years after completion of the
contract of work.

Surety Bonds
Contractor shall provide the following Surety Bonds:

1. Bid Bond

2. Performance Bond
3. Payment Bond

4. Maintenance Bond

The Payment Bond and the Performance Bond shall be in a sum equal to the contract price. If
the Performance Bond provides for a one-year warranty a separate Maintenance Bond is not
necessary. If the warranty period specified in the contract is for longer than one year a
Maintenance Bond equal to 10% of the contract price is required. Bonds shall be duly executed
by a responsible corporate surety, authorized to issue such bonds in the State of California and
secured through an authorized agent with an office in California.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of
the risk, prior experience, insurer, coverage, or other circumstances.
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Exhibit 6:
Insurance Requirements for Environmental Contractors and/or
Consultants

Contractor shall procure and maintain for the duration of the contract insurance against claims
for injuries to persons or damage to property which may arise from or in connection with the
performance of the work hereunder and the results of that work by the Contractor, his agents,
representatives, employees, or subcontractors. With respect to General Liability, Errors &
Omissions, Contractors Pollution Liability, and/or Asbestos Pollution Liability, coverage
should be maintained for a minimum of five (5) years after contract completion.

MINIMUM SCOPE AND LIMIT OF INSURANCE
Coverage shall be at least as broad as:

1. Commercial General Liability (CGL): Insurance Services Office Form CG 00 01
covering CGL on an “occurrence” basis, including products and completed operations,
property damage, bodily injury and personal & advertising injury with limits no less than
$2,000,000 per occurrence. If a general aggregate limit applies, either the general aggregate
limit shall apply separately to this project/location (ISO CG 25 03 or 25 04) or the general
aggregate limit shall be twice the required occurrence limit.

2. Automobile Liability: Insurance Services Office Form Number CA 0001 covering any
auto (Code 1), or if Contractor has no owned autos, hired (Code 8) and non-owned (Code
9) autos, with limit no less than $1,000,000 per accident for bodily injury and property
damage.

3. Workers’ Compensation insurance as required by the State of California, with Statutory
Limits, and Employer’s Liability Insurance with limit of no less than $1,000,000 per
accident for bodily injury or disease.

4. Contractors Pollution Liability and/or Asbestos Pollution Liability and/or Errors &
Omissions applicable to the work being performed, with a limit no less than $2,000,000
per claim or occurrence and $2,000,000 aggregate per policy period of one year.

If the contractor maintains broader coverage and/or higher limits than the minimums shown
above, the Entity requires and shall be entitled to the broader coverage and/or the higher limits
maintained by the contractor. Any available insurance proceeds in excess of the specified
minimum limits of insurance and coverage shall be available to the Entity.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require
the Contractor to purchase coverage with a lower retention or provide proof of ability to pay
losses and related investigations, claim administration, and defense expenses within the
retention. The policy language shall provide, or be endorsed to provide, that the self-insured
retention may be satisfied by either the named insured or Entity. The CGL and any policies,
including Excess liability policies, may not be subject to a self-insured retention (SIR) or
deductible that exceeds $25.000 [fill in the amount for your comfort level for the specific
Contractor and job — it could be much higher, or in the case of a very small Contractor, you
might want it lower] unless approved in writing by Entity. Any and all deductibles and SIRs
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shall be the sole responsibility of Contractor or subcontractor who procured such insurance
and shall not apply to the Indemnified Additional Insured Parties. Entity may deduct from any
amounts otherwise due Contractor to fund the SIR/deductible. Policies shall NOT contain any
self-insured retention (SIR) provision that limits the satisfaction of the SIR to the Named
Insured. The policy must also provide that Defense costs, including the Allocated Loss
Adjustment Expenses, will satisfy the SIR or deductible. Entity reserves the right to obtain a
copy of any policies and endorsements for verification.
NOTE to Agencies: If the SIR is not paid, there is NO COVERAGE for the Insured or
you as the Additional Insured or Indemnified Party. Since there is usually a
requirement in the SIR provisions on the Contractor’s policy that the Named Insured
Contractor (not the Agency as an Additional Insured) is the only party allowed to make
the payment of the SIR

Other Insurance Provisions

A. The General Liability, Automobile Liability, Contractors Pollution Liability, and/or
Asbestos Pollution policies are to contain, or be endorsed to contain, the following
provisions:

1. The Entity, its officers, officials, employees, and volunteers are to be covered as
additional insureds with respect to liability arising out of work or operations
performed by or on behalf of the Contractor including materials, parts or equipment
furnished in connection with such work or operations. General liability coverage can
be provided in the form of an endorsement to the Contractor’s insurance (at least as
broad as ISO Form CG 20 10, CG 11 85 or both CG 20 10, CG 20 26, CG 20 33, or
CG 20 38; and CG 20 37 forms if later revisions used).

2. For any claims related to this project, the Contractor’s insurance coverage shall be
primary and non-contributory insurance coverage at least as broad as ISO CG 20 01
04 13 as respects the Entity, its officers, officials, employees, agents, and volunteers.
Any insurance or self-insurance maintained by the Entity, its officers, officials,
employees, agents, or volunteers shall be excess of the Contractor’s insurance and shall
not contribute with it. This requirement shall also apply to any Excess or Umbrella
liability policies.

3. Each insurance policy required above shall provide that coverage shall not be canceled,
except with notice to the Entity.

B. The Automobile Liability policy shall be endorsed to include Transportation Pollution
Liability insurance, covering materials to be transported by Contractor pursuant to the
contract. This coverage may also be provided on the Contractors Pollution Liability policy.

C. If General Liability, Contractors Pollution Liability and/or Asbestos Pollution Liability
and/or Errors & Omissions coverages are written on a claims-made form:

1. The retroactive date must be shown and must be before the date of the contract or the
beginning of contract work.

2. Insurance must be maintained and evidence of insurance must be provided for at least
five (5) years after completion of the contract of work.
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3. If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a retroactive date prior to the contract effective date, the Contractor
must purchase an extended period coverage for a minimum of five (5) years after
completion of contract work.

4. A copy of the claims reporting requirements must be submitted to the Entity for review.

5. If the services involve lead-based paint or asbestos identification / remediation, the
Contractors Pollution Liability shall not contain lead-based paint or asbestos exclusions.
If the services involve mold identification / remediation, the Contractors Pollution
Liability shall not contain a mold exclusion and the definition of “Pollution” shall
include microbial matter including mold.

Umbrella or Excess Policy
The Contractor may use Umbrella or Excess Policies to provide the liability limits as required
in this agreement. This form of insurance will be acceptable provided that all of the Primary
and Umbrella or Excess Policies shall provide all of the insurance coverages herein required,
including, but not limited to, primary and non-contributory, additional insured, Self-Insured
Retentions (SIRs), indemnity, and defense requirements. The Umbrella or Excess policies
shall be provided on a true “following form” or broader coverage basis, with coverage at least
as broad as provided on the underlying Commercial General Liability insurance. No insurance
policies maintained by the Additional Insureds, whether primary or excess, and which also
apply to a loss covered hereunder, shall be called upon to contribute to a loss until the
Contractor’s primary and excess liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess

Limits Insurance Policies in chapter 2 for additional explanatory information on this

very common Excess policy problem that needs to be verified and corrected.

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best rating of no less than A:VII if admitted in the State of California.

Verification of Coverage

Contractor shall furnish the Entity with original certificates and amendatory endorsements or
copies of the applicable policy language effecting coverage required by this clause and a copy
of the Declarations and Endorsements Pages of the CGL and any Excess policies listing
all policy endorsements. All certificates and endorsements and copies of the Declarations &
Endorsements pages are to be received and approved by the Entity before work commences.
However, failure to obtain the required documents prior to the work beginning shall not waive
the Contractor’s obligation to provide them. The Entity reserves the right to require complete,
certified copies of all required insurance policies, including endorsements required by these
specifications, at any time. Entity reserves the right to modify these requirements, including
limits, based on the nature of the risk, prior experience, insurer, coverage, or other special
circumstances.

Waiver of Subrogation

Contractor hereby grants to Entity a waiver of subrogation which any insurer may acquire
against Entity, its officers, officials, employees, and volunteers, from Contractor by virtue of
the payment of any loss. Contractor agrees to obtain any endorsement that may be necessary
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to affect this waiver of subrogation but this provision applies regardless of whether or not the
Entity has received a waiver of subrogation endorsement from the insurer.

The Workers’ Compensation policy shall be endorsed with a waiver of subrogation in favor of
the Entity for all work performed by the Contractor, its employees, agents, and subcontractors.

Subcontractors

Contractor shall require and verify that all subcontractors maintain insurance meeting all the
requirements stated herein, and Contractor shall ensure that Entity is an additional insured on
insurance required from subcontractors. For CGL coverage subcontractors shall provide
coverage with a format least as broad as CG 20 38 04 13.

Duration of Coverage

CGL & Excess liability policies for any construction related work, including, but not
limited to, maintenance, service, or repair work, shall continue coverage for a minimum of
5 years for Completed Operations liability coverage. Such Insurance must be maintained and
evidence of insurance must be provided for at least five (5) years after completion of the
contract of work.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of
the risk, prior experience, insurer, coverage, or other special circumstances.
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Sample Forms: Surety Bonds

Performance Bond

BOND NO.
PREMIUM:

WHEREAS, The , (hereinafter designated as
“Obligee”) and (hereinafter designated as “Principal”) have
entered into an agreement whereby principal agrees to install and complete certain designated
public improvements, which said agreement, dated , and
identified as project is hereby referred to and made a part hereof;

and

WHEREAS, Said principal is required under the terms of said agree to furnish a bond

for the faithful performance of said agreement;
NOW, THEREFORE, We, the principal and

A
and firmly bound unto the hereinafter called “'Eﬁ@\@%gee,”

dollars ($ )1

surety, are held
e penal sum of
ul money of the United
ind ourselves, our heirs,

successors, executors and administrators, joint by these presents.
The condition of this obligation he above bound principal, his or its heirs,
executors, administrators, successors or as§igns - things stand to and abide by, and well

and truly keep and perform the covenants, ¢

¢ e of their part, to be kept and perform and at the
all respects according to their true intent and
[ess the Obligee, its officers, agents and employees,

attorney’s fees, incurred/by county in successfully enforcing such obligation, all to be taxed as
costs and includedun any judgment rendered.

The surety hereby stipulates and agrees that no change, extension of time, alteration or
addition to the terms of the agreement or to the work to be performed thereunder or the specification
accompanying the same shall in any wise affect its obligations on this bond, and it does hereby
waive notice of any such change, extension of time, alteration or addition to the terms of the
agreement or to the work or to the specifications.

IN WITNESS WHEREQF, this instrument has been duly executed by the principal and
surety above named, on

By

PRINCIPAL
By:

PRINCIPAL
By:
ATTORNEY-IN-FACT
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Payment (Labor & Materials) Bond

BOND NO.
KNOW ALL MEN/WOMEN BY THESE PRESENT that we, as
Principal (also referred to herein as “CONTRACTOR”), and
as Surety, are held and firmly bound unto , hereinafter called "OWNER," in the
sum of Dollars ($ ),

for the payment of which sum, well and truly to be made, we bind ourselves, our heirs,
executors, administrators, successors, and assigns, jointly and severally, firmly by these
present.

The condition of the above obligation is such that, whereas said Principal has been awarded
and is about to enter into the annexed Contract for the

[NAME OF PROJECT], in accordance with OWNER’s Call for Bids documents and
Principal’s Bid Dated , and to which reference is teteby made for all
particulars, and is required by said “OWNER” to give this bond ection with the
execution of said Contract;

NOW, THEREFORE, if said CONTRACTOR

Department from the wages of e
Section 13020 of the Unemploy

corporation or entity who supplies both work and materials therefor, shall have complied with
the provisions of said laws, then said Surety will pay in full the same in an amount not
exceeding the sum hereinabove set forth and also will pay, in case suit is brought upon this
bond, a reasonable attorney's fee, as shall be fixed by the Court. This bond shall inure to the
benefit of any and all persons named in Section 9100 of the Civil Code of the State of California
so as to give a right of action to them or their assigns in any suit brought upon this bond.

PROVIDED, that any alterations in the WORK to be done or the materials to be furnished, or
changes in the time of completion, which may be made pursuant to the terms of said Contract
Documents, shall not in any way release said CONTRACTOR or said Surety thereunder, nor
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shall any extensions of time granted under the provisions of said Contract Documents release
either said CONTRACTOR or said Surety, and notice of such alterations or extensions of the
Agreement is hereby waived by said Surety.

IN WITNESS WHEREOF, the Principal and the Surety have executed this instrument in
duplicate this day of , 20

AN

Surety Prin% y
By: By: N\

Print Name/Title ri t Name/Title

Address V\\N\/deress
() |

Telephone Number \Cy/ Telephone Number
Email Aﬁd@ Email Address

NOTARIAL CERTIFICATE OF ATTORNEY IN FACT AND SEAL OF SURETY
MUST BE ATTACHED.
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CHAPTER FOUR:
AGREEMENTS INCLUDING CYBER RISKS

SUMMARY

Collectively called “Cyber Risk” these exposures are rapidly expanding and changing as
we become more reliant upon technology and insurers respond to emerging statutes,
regulations and case law. In an era of accelerated mass digitization there is no longer a

question of “will” my Entity be breached, rather, “when” and what can we do now to
prepare? In the following section, we will address some of the implications of privacy laws
and what your Entity can do to mitigate risk from both a contract and internal policy &
procedure perspective.

Cyber Risks & Electronic Data Processing (EDP)

The risks associated with IT products and services is ever-evolving and increasing which
means serious attention needs to be paid to the contract wording along with the insurance
requirements. The ability to transfer these risks to traditional insurance or look to typical
contractual indemnity is severely limited due to the complexity of these risks.

Cyber risks and the related management techniques can be broken down into first party risks,
related to damages directly to an entity’s own systems or data, and third-party risks related to
liability to others for breaches of security that may lead to loss of privacy or potential for
identity theft for which the Entity may be responsible. There is no approved standard for cyber
liability policies and the coverage and terms vary significantly between policies. It’s
important to review the coverage you have in place closely with your broker and legal counsel
to ensure the coverage will respond the way you expect it to.

Many vendor’s services require access your data, and contracts oftentimes do not clearly define
the responsibilities and obligations of the vendor when doing so. With clearly defined privacy
and data security provisions in vendor contracts, your organization can ensure that vendors
have a responsibility to protect your data and there is an adequate remedy if they fail to honor
that duty. Also, discussing these provisions during contract negotiations may provide
valuable insight on the maturity of a vendor’s information security posture.

To include or not to include Technology Professional Liability (Tech E&O)? Third party
vendors, services, consultants, and advisors may perform a wide variety of services for the
entity. Organizations that provide technology services or technology products for
compensation may have professional liability known as “Technology (or IT) Professional
Liability”. The agency may have vicarious liability for the work performed by the
vendor/consultant. In other words, when any technology services or technology products for
compensation is provided as a service for the entity by a vendor, the exposure is referred to as
“Technology Professional Liability.” See following Exhibit 7 for sample contract language
relating to Tech E&O. Unfortunately, it is difficult, if not impossible, to apply the same privacy
and data security provisions to every contract. It is important for your organization to determine
the types of data to be accessed by the vendor, and what they will be doing with it. The
answers to those questions will determine what provisions are necessary and how far you can
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“bend” before looking elsewhere. This guide will discuss certain privacy and data security
provisions for your organization to consider when negotiating contracts with vendors that
access or process your data.

For purposes of drafting hold harmless language and insurance requirements for contracts with
third parties who may provide cyber and tech services, including data processing services to
your entity, the reader is advised to work closely with his or her legal, technical, and insurance
advisors to ensure the broadest possible indemnity, not limited to bodily injury or property
damage but should specifically include wording that encompasses cyber-related risks that
include theft, loss or misuse of data, release of private information and responsibility for costs,
fines and penalties that the entity might incur. Beyond that, questions should be asked about
the contractor’s data security procedures, including whether or not they have been audited to
industry standards regarding their controls over information technology and related processes.
In drafting the agreement, it is suggested that the following points be taken into consideration:

1. Essential Privacy and Security Terms
Every contract with privacy and data security implications should contain certain defined
terms. Organizations should push for definitions that align with the business objectives of the
contract and encompass all data accessed or processed by the vendor.

a. Personal Information — Properly defining this term will ensure the vendor’s duties

align with the organization’s obligation to protect personal information under state,
federal and international law.

i. If a vendor accesses, stores or processes any personal information, such as
personally identifiable information (“PII”’), protected health information
(“PHI”), or payment card information (“PCI”), include these items in the
definition to ensure it is specifically protected.

2. Confidentiality
Standard contract language is often too narrow or omits provisions of confidentiality for
information that is protected under state and federal law, which can result in disputes if it is
unclear whether information that has been breached falls under the contract. Specifically, we
recommend that you think through the following:

i. Make sure that the definition of Confidential Information is broad and applies

to the relevant data or intellectual property the vendor collects, stores, or
processes on your behalf. If the vendor collects any personal information,
protected health information (“PHI”), or payment card information (PCI),
include these items in the definition of confidential information to ensure
confidential treatment of the same.

ii. If your organization is providing credentials to the vendor to access your
network or systems, make sure that such credentials are deemed confidential
information.

iii. Require access to confidential information only on a “need to know” basis.

iv. Require vendor to enter into similar confidentiality agreements with staff, third
parties, and subcontractors who may have access to confidential information.

Insurance Requirements in Contracts 2023.1 Version
92



Mhant
’an INTEGRATED INSURANCE & FINANCIAL SERVICES

3. Data Protection Provisions
Clear and specific data protection provisions will allow your organization to limit its exposure
due to a vendor’s failure to employ standard security practices. The data protection provisions
should apply to all vendor personnel, including contractors and subcontractors with access to
data. Depending on the relationship, you may want to require that all vendor personnel agree
to the data protection provisions in writing.

a. Standard of Care — It is important to establish a baseline standard of care for vendors

to employ when accessing or processing your organization’s information. Minimally,
vendors should be expected to use the same degree of care, but no less than a
reasonable degree of care, to prevent the unauthorized use, dissemination, or
publication of your information as it uses to protects its own, including standard anti-
virus/malware deployment.

b. Information Security Program — Consider requiring your vendor to have a written
information security program in place.

i. Entities that store or maintain PII, PCI, or PHI are required to implement
reasonable security to safeguard information in their care. Vendors that do not
have a written information security program or resists a contractual agreement
requiring one, should be viewed sceptically.

ii. Consider requiring vendors of all sizes to conduct periodic penetration testing
and/or risk assessments. Although not a requirement, periodic testing and risk
assessment is a sign of information security maturity.

c. Notification of an Information Security Incident — It is important that the contract
require prompt notification in the event of an information security incident involving
your data. However, consider the timing and how quickly you will want to be notified.

i.  Faster is not always better. Forensic investigations take time to understand the
full scope of the incident and identify potentially affected individuals. Most
legal notification deadlines start from when you are notified by the vendor. If
the vendor notifies you immediately, the clock will start running before the
vendor has completed their investigation, further reducing the amount of time
you have to notify affected individuals. Consider discussing these timing
considerations with your legal counsel to find what works best for your
organization.

ii.  Consider requiring the vendor to notify your organization of actual or
suspected use, disclosure, or acquisition of your data by an unauthorized actor.
1. The vendor may attempt to limit notice obligation only to “actual”
incidents instead of encompassing “alleged” incidents — make sure you

include language requiring notification for alleged as well

d. Incident-Related Costs — In the event that an incident occurred due to a failure of the
vendor to secure your organization’s data, consider shifting your costs associated with
investigating, addressing, and responding to an incident to the vendor. The threat of
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exposure to these costs may provide the vendor additional incentive to keep your data
secure.

4. Compliance with Privacy Laws
It may be helpful to set out the privacy laws that your organization expects its vendors to
comply with. Here are some laws to consider depending on your industry and states where
your data subjects reside:

i. GLBA (financial), FCRA (consumer reports / HR data), CAN-SPAM

(marketing)

ii. PCI DSS - if handling payment card data

iii. GDPR

iv. HIPAA —if handling medical records or health information

v. FERPA —if handling student data

vi. CCPA/CCPR or its equivalent

vii. DSL (Data Security Law) and PIPL (Personal Information Protection Law) for
entities whose operations touch China

viii. Certain states impose minimum security requirements (e.g. California, Illinois,
Massachusetts, and New York)

5. Access to Systems
The principle of least privilege — only permitting a user to access data or systems that is
necessary to perform their duties — is an important data risk management tool for organizations
of all sizes. This principle can also be applied to vendors to help limit your exposure in the
event of a data security incident. Your organization should consider defining where your data
can be stored and what happens after the vendor no longer needs access.

a. Restrictions — Depending on the scope of engagement, you may consider the

following restrictions for vendors who access or process your data:

i. Domestic Operations: No access or transfer of data to/from outside of the
United States (domestic operations); international operations should be subject
to the appropriate legal instrument(s) governing access or transfer.

ii. No modifications to company data.

iii. No unauthorized access.

iv. Restrict access to those who “need to know” in order to perform services under
the agreement.

v. Require vendors to terminate credentials of an employee who no longer
needs access to your systems to perform their duties. Credential management
is a best practice to help limit activity by disgruntled individuals or malicious
actors.

b. Data Storage — Limiting the data that can be stored outside on your enterprise is an
important data loss prevention tool. Consider the following:

i. Limit the data that can be stored outside of your environment to that necessary
for a vendor to perform services and authorized by your organization.
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ii. Do not permit the storage of company data on vendor mobile/removable
devices (e.g. laptops, USB drives, or removable) except for limited purpose
and duration.

c. Data Destruction — Consider requiring that vendors to destroy or securely return your
data upon termination or expiration of the engagement.

6. Audit Rights

Trust, but verify. Depending on the size and nature of your contract, consider requiring vendors
to submit to information security audits or questionnaires to ensure compliance with the
requirements of the agreement. Below are a few audit considerations for your organization

when negotiating vendor contracts.
a. Determine who will conduct the audit — vendor, third-party, or resources at your
organization.
b. Decide on the scope and frequency of the audit as determined by the size and
information accessed by the vendor.
i. The less onerous the audit measure, the more frequently it can be requested.
1. Penetration testing — monthly
2. Risk Assessments — quarterly
3. Full SOC 2, Type II, or ISO 27001 certification — yearly

7. Indemnification and Limitation of Liability
Standard limitations on liability are most likely too low to cover the costs related to a breach

as breaches often expose companies to significantly high costs for remediation and legal fees.
If the vendor had more control over the factors giving rise to a particular risk, the vendor should
bear more responsibility in the event that such risk materializes and results in damages to your
company.

a. Security breaches — Where the vendor is likely responsible, include indemnity
language for liability for security breaches and failure to timely notify thereof to
vendor; indemnity should cover any breach of confidentiality and security obligations.
Depending on who the laws see as the original data owner, you may still have liability
and may need to file suit against the vendor to draw upon their insurance policy,
should the contractual language not indemnify you to the fullest extent. You should
not only require that the vendor indemnify you, but also that the vendor cooperate
with any pending litigation or investigation in connection with security incident.

b. Carve-outs:

i. Insist on exceptions to a limitation of liability cap in instances of gross
negligence, wilful misconduct, or fraud and in cases of third-party claims.

ii. Limitation of liability provisions should not disclaim the costs of termination
and any additional costs you may incur to obtain alternative functionality as
promised in the original contract that vendor failed to deliver.

iii. Exclude breach of confidentiality, data security, notification and data privacy
obligations from the limitation of liability provision to the greatest extent
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possible. If vendor will not exclude such claims, attempt to negotiate a separate
liability cap.
Remedies — Limitation of liability provisions should address specific remedies in the
event of a breach, including liquidated damages, the right to seek injunctive relief, the
right to terminate, credit for not meeting service levels, the release of materials from
escrow, breach notification reimbursement, special damages for epidemic failure, etc.

Impact on Insurance — If you agree to indemnify vendor against third-party claims,
consult with your insurance broker to make sure your policy covers the claims and to
understand the potential impact of such indemnification language on coverage in
general.

8. Warranties

Generally, vendors tend to disclaim all warranties unless specifically stated otherwise. It is
therefore crucial to include affirmative, express warranties regarding security. Warranties
should be tailored to match the specific services rendered.

a.

Require vendor to provide warranties of adequate internal security standards and any
such standard that specifically relate to the product acquired or services rendered.
Require vendor to give ample prior notice of any material changes to the deliverables
that could adversely affect security and/or data integrity.

Vendor should represent that any work product should be free and clear of viruses.

Vendor should provide proper documentation and/or user manuals describing the
deliverable and technical specifications. Work product and all related equipment,
software and systems should substantially conform with such documentation.

9. Termination

The ability to terminate an agreement with a vendor who did not adhere to certain security
standards or suffered a breach is essential to the protection of your data. Even if a breach was
not involved, the termination of a contract may present additional risk to your company
because the vendor may no longer be under any duty to protect your confidential
information. Consider the following to award your data maximum protection and to transition
the engagement to another provider swiftly and effectively:

a.

Termination due to a security failure — If termination for convenience cannot be
agreed upon, reserve the right to terminate if vendor fails to comply with its security
representations and obligations under the agreement (those do not have to amount to
a full-blown breach).

Return of materials upon termination — Vendor should return or destroy all data
and materials provided to vendor or created by vendor in the course of the
engagement. Sever access to any systems post-termination should be provided for.
Transition Assistance — Require assistance if data or materials need to be transferred
to a subsequent service provider.

No data “Lockout” — Vendor should return data and materials regardless of any other
open items and payment obligations; data should not be held “hostage.”
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10. Subcontractors and liability for third parties

When engaging a vendor who may use subcontractors to provide the contracted services, your
main objective is to hold the vendor to the same performance standards and liabilities
regardless of who performs the work. Therefore, the vendor should require any subcontractors
to meet the same security standards as vendor is required to meet. Key considerations include
the following:

a. Vendor should be accountable and liable for any acts or omissions by third parties
(such as failure to employ adequate security measures) in accordance with any
limitation of liabilities/indemnification provisions in the contract.

b. Permission to Subcontract — Vendor should seek prior authorization to subcontract
in writing. If vendor will not agree to prior written consent, vendor should at a
minimum promptly notify you of any subcontracting. Vendor should not be permitted
to subcontract services that access or process sensitive company information.

c. Access - Make sure that third-party access rights are spelled out conspicuously to help
control who has access to the data and how it can be used when multiple participants
are involved.

11. Preservation Notices and E-Discovery
Records, documents, and communications with the vendor may become relevant if litigation
is brought against your company due to a security incident. Consider adding language along
the lines of the following to ensure in advance that the vendor complies with discovery requests
to help avoid friction over this issue in the future.

a. It is beneficial to add language ensuring vendor’s compliance with a third-party legal

hold notice in the event of litigation, any preservation notices and document requests.

b. In instances where the vendor provides software/platform, vendor should allow you
to retain an archival copy of the most recently used version of the software and all
documentation in the event that discovery requests call for electronically stored
information in native format.

12. Insurance

Review section above for sample language and common exposures to address in contract. See
following Exhibit 7 for sample Cyber and Tech E&O limits. Make sure that your company is
an additional insured and request a certificate of insurance annually from all vendors.
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Exhibit 7:
Insurance Requirements for Agsreements Involving Information

Technology

Vendor/Consultant shall procure and maintain for the duration of the contract insurance against
claims for security breaches, system failures, injuries to persons, damages to software, or
damages to property (including computer equipment) which may arise from or in connection
with the performance of the work hereunder by the Vendor, its agents, representatives, or
employees. Vendor shall procure and maintain for the duration of the contract insurance claims
arising out of their services and including, but not limited to loss, damage, theft or other misuse
of data, infringement of intellectual property, invasion of privacy and breach of data.

MINIMUM SCOPE AND LIMIT OF INSURANCE
Coverage shall be at least as broad as:

1. Commercial General Liability (CGL): Insurance Services Office Form CG 00 01
covering CGL on an “occurrence” basis, including products and completed operations,
property damage, bodily injury and personal & advertising injury with limits no less
than $2,000,000 per occurrence. If a general aggregate limit applies, either the general
aggregate limit shall apply separately to this project/location (ISO CG 25 03 or 25 04)
or the general aggregate limit shall be twice the required occurrence limit.

2. Automobile Liability: Insurance Services Office Form Number CA 0001 covering,
Code 1 (any auto), or if Consultant has no owned autos, Code 8 (hired) and 9 (non-
owned), with limit no less than $1,000,000 per accident for bodily injury and property
damage.

3. Workers’ Compensation insurance as required by the State of California, with
Statutory Limits, and Employer’s Liability Insurance with limit of no less than
$1,000,000 per accident for bodily injury or disease.

(Not required if consultant provides written verification it has no employees)

4. Cyber Liability Insurance, with limits not less than $2,000,000 per occurrence or
claim, $2,000,000 aggregate. Coverage shall be sufficiently broad to respond to the
duties and obligations as is undertaken by Vendor in this agreement and shall include,
but not be limited to, claims involving security breach, system failure, data recovery,
business interruption, cyber extortion, social engineering, infringement of intellectual
property, including but not limited to infringement of copyright, trademark, trade dress,
invasion of privacy violations, information theft, damage to or destruction of electronic
information, release of private information, and alteration of electronic information.
The policy shall provide coverage for breach response costs, regulatory fines and
penalties as well as credit monitoring expenses.

» Technology Professional Liability Errors & Omissions

(Include this section only if vendor is providing a technology service (data
storage, website designers, etc.,) or product (software providers)

Technology Professional Liability Errors and Omissions Insurance
appropriate to the Consultant’s profession and work hereunder, with limits
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not less than $2,000,000 per occurrence. Coverage shall be sufficiently
broad to respond to the duties and obligations as is undertaken by the
Vendor in this agreement and shall include, but not be limited to, claims
involving security breach, system failure, data recovery, business
interruption, cyber extortion, social engineering, infringement of
intellectual property, including but not limited to infringement of copyright,
trademark, trade dress, invasion of privacy violations, information theft,
damage to or destruction of electronic information, release of private
information, and alteration of electronic information. The policy shall
provide coverage for breach response costs, regulatory fines and penalties
as well as credit monitoring expenses.

a. The Policy shall include, or be endorsed to include, property
damage liability coverage for damage to, alteration of, loss of, or
destruction of electronic data and/or information “property” of the
Agency in the care, custody, or control of the Vendor.

If the Vendor maintains broader coverage and/or higher limits than the minimums shown
above, the Entity requires and shall be entitled to the broader coverage and/or the higher limits
maintained by the contractor. Any available insurance proceeds in excess of the specified
minimum limits of insurance and coverage shall be available to the Entity.

Other Insurance Provisions
The insurance policies are to contain, or be endorsed to contain, the following provisions:

Additional Insured Status

The Entity, its officers, officials, employees, and volunteers are to be covered as additional
insureds on the CGL policy with respect to liability arising out of work or operations
performed by or on behalf of the Vendor including materials, parts, or equipment furnished in
connection with such work or operations. General liability coverage can be provided in the
form of an endorsement to the Consultant’s insurance (at least as broad as ISO Form CG 20
10 11 85 or both CG 20 10, CG 20 26, CG 20 33, or CG 20 38; and CG 20 37 forms if later
revisions used).

Please note, if there is an insured vs. insured exclusion on the vendor’s policy, carefully review
with the vendor and their insurance carrier on whether being added as an additional insured
onto the vendor’s policy removes your organization’s ability to file suit against the vendor and
draw upon the policy should final adjudication in a lawsuit state that the vendor shall pay
damages to your organization.

Primary Coverage

For any claims related to this contract, the Vendor’s insurance coverage shall be primary
and non-contributory. Coverage for commercial liability shall be at least as broad as ISO CG
20 01 04 13 as respects the Entity, its officers, officials, employees, and volunteers. Any
insurance or self-insurance maintained by the Entity, its officers, officials, employees, or
volunteers shall be excess of the Vendor’s insurance and shall not contribute with it. This
requirement shall also apply to any Excess policies.
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Umbrella or Excess Policy
The Vendor may use Umbrella or Excess Policies to provide the liability limits as required in
this agreement. This form of insurance will be acceptable provided that all of the Primary and
Umbrella or Excess Policies shall provide all of the insurance coverages herein required,
including, but not limited to, primary and non-contributory, additional insured, Self-Insured
Retentions (SIRs), indemnity, and defense requirements. The Umbrella or Excess policies
shall be provided on a true “following form” or broader coverage basis, with coverage at least
as broad as provided on the underlying Commercial General Liability insurance. No insurance
policies maintained by the Additional Insureds, whether primary or excess, and which also
apply to a loss covered hereunder, shall be called upon to contribute to a loss until the Vendor’s
primary and excess liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess

Limits Insurance Policies in chapter 2 for additional explanatory information on this

very common Excess policy problem that needs to be verified and corrected.

Notice of Cancellation
Each insurance policy required above shall state that coverage shall not be canceled, except
with notice to the Entity.

Waiver of Subrogation

Vendor hereby grants to Entity a waiver of any right to subrogation which any insurer of said
Vendor may acquire against the Entity by virtue of the payment of any loss under such
insurance. Vendor agrees to obtain any endorsement that may be necessary to affect this
waiver of subrogation, but this provision applies regardless of whether or not the Entity has
received a waiver of subrogation endorsement from the insurer.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require
the Vendor to purchase coverage with a lower retention or provide proof of ability to pay losses
and related investigations, claim administration, and defense expenses within the retention.
The policy language shall provide, or be endorsed to provide, that the self-insured retention
may be satisfied by either the named insured or Entity. The CGL and any policies, including
Excess liability policies, may not be subject to a self-insured retention (SIR) or deductible that
exceeds $25,000 [fill in the amount for your comfort level for the specific Vendor and job — it
could be much higher, or in the case of a very small Vendor, you might want it lower] unless
approved in writing by Entity. Any and all deductibles and SIRs shall be the sole responsibility
of Vendor or subcontractor who procured such insurance and shall not apply to the Indemnified
Additional Insured Parties. Entity may deduct from any amounts otherwise due Vendor to fund
the SIR/deductible. Policies shall NOT contain any self-insured retention (SIR) provision that
limits the satisfaction of the SIR to the Named Insured. The policy must also provide that
Defense costs, including the Allocated Loss Adjustment Expenses, will satisfy the SIR or
deductible. Entity reserves the right to obtain a copy of any policies and endorsements for
verification.

NOTE to Agencies: If the SIR is not paid, there is NO COVERAGE for the Insured or
you as the Additional Insured or Indemnified Party. Since there is usually a
requirement in the SIR provisions on the Vendor’s policy that the Named Insured
Contractor (not the Agency as an Additional Insured) is the only party allowed to make
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the payment of the SIR in order to trigger coverage, it is necessary to include the
Contract provision requirement above

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best’s rating of no less than A-:VII, unless otherwise acceptable to the Entity.

Claims Made Policies
If any of the required policies provide coverage on a claims-made basis:
1. The Retroactive Date must be shown and must be before the date of the contract or the
beginning of contract work.

2. Insurance must be maintained and evidence of insurance must be provided for at least
five (5) years after completion of the contract of work.

3. If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a Retroactive Date prior to the contract effective date, the Vendor
must purchase “extended reporting” coverage for a minimum of five (5) years after
completion of contract work.

Verification of Coverage

Vendor shall furnish the Entity with original certificates and amendatory endorsements or
copies of the applicable policy language effecting coverage required by this clause and a copy
of the Declarations and Endorsements Pages of the CGL and any Excess policies listing
all policy endorsements. All certificates and endorsements and copies of the Declarations &
Endorsements pages are to be received and approved by the Entity before work commences.
However, failure to obtain the required documents prior to the work beginning shall not waive
the Vendor’s obligation to provide them. The Entity reserves the right to require complete,
certified copies of all required insurance policies, including endorsements required by these
specifications, at any time. Entity reserves the right to modify these requirements, including
limits, based on the nature of the risk, prior experience, insurer, coverage, or other special
circumstances.

Subcontractors

Vendor shall require and verify that all subcontractors maintain insurance meeting all the
requirements stated herein, and Vendor shall ensure that Entity is an additional insured on
insurance required from subcontractors.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of
the risk, prior experience, insurer, coverage, or other special circumstances.
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CHAPTER FIVE:
AVIATION RELATED RISKS

SUMMARY

This chapter covers considerations related to Aviation Risks including risks involving

operation of airports, aircraft, unmanned aerial systems and charter aircraft

Aviation Risks
Whether a commercial, municipal or general aviation airport, the operation of airports
inherently include risks of loss that are identified in almost every section of this manual.

Injury or damage to the general public on the airport premises or operations.

Environmental damage, including third party injury or damage arising out of the
various fuels, lubricants, metals and other pollutants that are found at airports.

Construction operations that can involve repair, renovation or maintenance of the
grounds, the facility or ancillary buildings.

Mechanic operations and work.
Cyber Liability from data transmissions and identify theft of third-party information.

Vendors providing services at the airport.

Some airports (or the Entity owner of the airport) may grant rights to a Fixed Base Operator
(FBO), a commercial entity, that takes over the obligations to provide some or all of needed
aeronautic support services, such as aircraft maintenance or repair, hangaring, tie-down,
aircraft parking, fueling services, air taxi, air charter or aircraft rental, crop dusting or other
aerial applicators, aircraft sales, aircraft parts sales, flight instruction, pilot training, services
for pilots, flight crews, passengers that can include food service, ground transportation, flight
planning and concierge services.

Classes of Aviation Liability Exposures:

Entities utilizing aircraft

Commercial and Regional airlines

Charter and cargo operations

Corporate Business and aviation exposures
Private pilots

Aerial applicators

Corporate non-owned aircraft liability

© N R D=

Variety of light aircraft risks, including non-owned coverage for renter and
instructor pilots
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It is important to remember that when entering into contracts with this wide variety of service
or construction providers, the Entity must review those indemnity agreements and required
insurance programs. See other sections of this Manual for guidance.

Aviation Airport Liability / Fixed Based Operator’s Liability
Because the risks of airport owners are essentially the same as FBOs the insurance
requirements are often similar or even identical.

Aviation airport liability coverages fit the needs for owners and/or operators of private,
commercial, or municipal airports as well as fixed based operators (FBO’s), against claims
resulting from injuries to persons of the general public or physical damage to persons of the
general public, provided that these individuals are on the premises of the airport or its related
facilities.

The policy may include any or all of the following coverages:
1) Premises and Operations Liability Insurance
2) Personal Injury
3) Premises Medical payments
4) Contractual

Sample Indemnity

The Contractor shall indemnify, defend, and hold harmless the CLIENT, its officers, agents,
and employees for any claim, liability, loss, injury or damage arising out of, or in connection
with, performance of this agreement by contractor and/or its agents, employees or sub-
contractors, excepting only loss, injury or damage caused by the sole negligence or willful
misconduct of personnel employed by the CLIENT. It is the intent of the parties to this
agreement to provide the broadest possible coverage for the CLIENT. The Contractor shall
reimburse the CLIENT for all costs, attorney’s fees, expenses and liabilities incurred with
respect to any litigation in which the Contractor is obligated to indemnify, defend and hold
harmless the CLIENT under this agreement.

Glossary of Terms

Aviation (Aircraft) Liability: Aviation Liability Insurance is an insurance contract which
insures the owner of an aircraft against loss sustained on account of having to pay damages for
injuries to persons or property inflicted by or in the operation of such aircraft.

Aviation (Aircraft) Liability Requirements: Minimum requirements vary by state however
most states do not have a statutory or regulatory requirements.

Summary of Aviation (Aircraft) Liability Insurance coverages policies to be considered:

1. Bodily Injury Liability: Protection for the insured against any bodily injury or death claims
brought by members of the public other than passengers in the aircratft.

2. Passenger bodily liability: Protection for claims for bodily injury or death to any passenger
in the aircraft at the time of the accident

3. Property damage liability: Protection against claims from others for damage to property,
including the loss of use of such property.
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Medical Payments: Coverage for the reasonable expenses of necessary medical, surgical,
ambulance, hospital and professional nursing services resulting from bodily injuries to
passengers in the aircraft, and reasonable expenses resulting from death. It is paid
regardless of whether the owner is legally liable for such bodily injury.

5. Guest Voluntary Settlement: Most insurers offer this coverage, as part of passenger
bodily injury liability and is an offer of settlement to passengers who suffer certain
injury, without admitting liability, and in return for a release from further liability.

Unmanned Aerial Systems — aka “Drones”

The Federal Aviation Administration (FAA) has determined that drones are “currently the most
dynamic growth sector within aviation.” By 2020 it is estimated that about 300,000 small
unmanned aerial vehicles will be used for all types of business purposes. Currently, the FAA
has allocated $64 Billion for the modernization of the country’s air traffic control systems as
well as an expansion of airspace to accommodate the commercial use of drones.

If the Entity has purchased a drone for commercial use, FAA regulations should be followed
(note that FAA regulations are subject to change):

e The owner/operator must obtain (as necessary):
1. A Section 333 grant of exemption,
2. A Certificate of Waiver or Authorization (COA),
3. An aircraft registration with the FAA, and/or
4. A pilot with an FAA airman certificate.

The FAA'’s final rule for small, unmanned aircraft (Part 107) went into effect on August 29,
2016. It provides specific safety regulations for unmanned aircraft drones weighing less than
55 pounds that are conducting non-hobbyist operations (business users).

California law prohibits entering the airspace of an individual in order to capture an image or
recording of that individual engaging in a private, personal, or familial activity without
permission.

In addition to regulatory and legal challenges, there are a myriad of complex liability and
coverage issues related to insuring the use of commercial drones.

Currently, there are no mandated insurance requirements however operators should assume
that their customers and partners will require them to certify that they are insured.

Insurance Requirements and/or Considerations will be needed for the use of UAS’s. An
operator should consider legal liability insurance as a “minimum”. This covers the cost to
property repair or injury to persons. Additional coverage may include personal injury (invasion
of privacy), non-owned (if you crash someone else’s drone), medical expenses, premises
liability and war perils such as damage sustained from a malicious act.

Further, coverage is available against physical damage to the drone system itself. This covers
the cost to repair equipment, or cover the total loss of either the platform, payload or ground
equipment.
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For the manufacturer or service provider (training facility, dealer, consultant, software
designer), product liability is available. This would provide coverage in the event the insured
product is considered to have caused or contributed to a loss. It is important to note that even
if a UAS operation is just getting started and is not yet commercially viable as a business, it
still risks exposure in the event of an incident and should have the appropriate insurance
coverage.

Safety Management-additional considerations:
1. Choice of platform

Experience of the operator(s)

Intended use

Interaction between the operator and observer
Weather and environmental issues
Maintaining a safe distance from the UAS
Ensuring the airworthiness of the drone

Pre-flight/post-flight checks

S A T o

9. Maintenance of the drone

Procuring the coverage

Currently there are more than 15 insurance companies that provide coverage for the use of
UAS’s in commercial activities. Before contacting an insurance company, be sure to have
information needed in order to procure the coverage including:

UAS/Drone Data: model/year built

Manufacturer

Value

How the UAS is launched: Airport runway, catapult, roads, field, vertical takeoff
How is aircraft controlled- no pilot/ground based pilot

Proposed USE of aircraft: business, commercial, or pleasure

Area of proposed operations

S A L o

Amount of insurance needed: typically, liability limits may be purchased on a
combined single limit basis at $500,000, $1,000,000, and $2,000,000 and higher
depending on the insurance company and/or requirement. Coverage for the hull (value)
and any detachable cameras are also available.

What limits to ask for related to Airport Operations

Airport operations range from small general aviation airports to large commercial airports. A
leading airport liability underwriter has suggested the following limits in airport operation
related agreements:
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Standard Limits of Insurance for Airport tenants, vendors and users

The following recommended limits of insurance are provided for informational purposes
only and are offered as a rescurce to be used together with your professional msurance

advisors.

NON-AIR SIDE

TYPE OF
LSER

Floor cleaning/
Janitorial

Skycaps/baggage

Taxi-cabs
Rent-a-Car

Shuttle bus

Contractors
construction/

Small
Concessionaires
AIR SIDE

General Aviation
Fixed Base Operators
{FBO's)

Vehicles
Airline refueling

Ground handlers/
Ramp service

TYPE OF

COVERAGE
CGL
CGL
Automobile
CGL
Automobile
OGL
Automaobile
OGL
COGL
OGL
Premises
Producks

Hangarkeepers
Refusling
Automaobile
Premises
Producks
Hangarkeepers

Hangarkeepers

LIMITS PER
OCCURRENCE

$5,000,000

$5,000,000
$5,000,000
$1,000,000
$5,000,000
$5,000,000
$10,000,000
$10,000,000

$5,000,000

$1,000,000

$1,000,000
$5,000,000
$1,000,000

$10, 000, 000

$10,000,000

$50, 000,000
$50, 000,000

$50,000,000

$10,000,000
$10, 000,000
$10,000,000

LIMITS GENERAL

$5,000,000

35,000,000
$Mot applicable
$1,000,000
$Mot applicable
$5.000,000

4 Mot applicable
$10,000,000

$5,000,000

$1,000,000

FMone
$Aggregate products
$Mone (note 1)

$Aggregate products

$Mot applicable
$None

$Aggregate products
$MNone (note 1)

FMNone

$Aggregate products
$Mone (note 1)
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Exhibit 8:
Sample Insurance Requirements for Airport, Airport Operations and
FBOs

Insurance

Vendor/Contractor/Operator shall procure and maintain for the duration of the contract
insurance against claims for injuries to persons or damage to property which may arise from
or in connection with the performance of the work or in connection with products, materials or
services supplied to the Entity and shall include their agents, representatives, employees or
subcontractors. With respect to General Liability, Errors & Omissions, Pollution Legal
Liability and Remediation, coverage should be maintained for a minimum of five (5) years
after contract completion.

MINIMUM SCOPE AND LIMIT OF INSURANCE
Coverage shall be at least as broad as:
A. For fixed-based operators (FBO’s), flight schools, and/or flying clubs located at the airport:

1. Airport Liability Insurance: On an “occurrence” basis, including products and
completed operations, property damage, bodily injury with limits no less than
$1/2/3/4/5,000,000 per occurrence, including owned and non-owned aircraft coverage.

B. For aero-nautical and non-aeronautical businesses located at the airport:

1. Commercial General Liability (CGL): Insurance Services Office Form CG 00 01
covering CGL on an “occurrence” basis, including products and completed operations,
property damage, bodily injury and personal & advertising injury with limits no less
than $2,000,000 per occurrence. If a general aggregate limit applies, either the general
aggregate limit shall apply separately to this project/location (ISO CG 25 03 or 25 04)
or the general aggregate limit shall be twice the required occurrence limit.

2. Automobile Liability: Insurance Services Office Form Number CA 0001 covering
any auto (Code 1), or if Vendor/Contractor/Operator has no owned autos, hired (Code
8) and non-owned (Code 9) autos, with limit no less than $1,000,000 per accident for
bodily injury and property damage.

3. Workers’ Compensation insurance as required by the State of California, with
Statutory Limits, and Employer’s Liability Insurance with limit of no less than
$1,000,000 per accident for bodily injury or disease.

4. Pollution Legal Liability and Remediation and/or Errors & Omissions applicable to
underground or above ground fuel storage tanks, fueling or refueling operations with a
limit no less than $2,000,000 per claim or occurrence and $2,000,000 aggregate per
policy period of one year. This policy shall include coverage for bodily injury, property
damage personal injury and environmental site restoration, including fines and
penalties in accordance with applicable EPA or state regulations.

5. Hangerkeepers Liability: with a limit not less than $1,000,000 combined single limit
per occurrence and $1,000,000 aggregate.
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C. If the contract is with any Vendor/Contractor/Operator that may provide IT services or
software or that might involve the retention of private, non-public information about third
parties then add:

1. Cyber Liability Insurance, with limits not less than $2,000,000 per occurrence or
claim, $2,000,000 aggregate. Coverage shall be sufficiently broad to respond to the
duties and obligations as is undertaken by Vendor/Contractor/Operator in this
agreement and shall include, but not be limited to, claims involving infringement of
intellectual property, including but not limited to infringement of copyright, trademark,
trade dress, invasion of privacy violations, information theft, damage to or destruction
of electronic information, release of private information, alteration of electronic
information, extortion and network security. The policy shall provide coverage for
breach response costs as well as regulatory fines and penalties as well as credit
monitoring expenses with limits sufficient to respond to these obligations.

D. If the contract is with a Tenant or General Lessee, then add:

1. Property Insurance: Tenant/Lessee shall maintain not less than $1,000,000 Legal
Liability Coverage (ISO Form CP 00 40 or equivalent) on all real property being leased,
including improvements and betterments owned by the Entity, and shall name the
Entity as a loss payee. Tenant/Lessee shall also provide property insurance on all
personal property and betterments and improvements contained within or on the leased
premises. The policy must be written on an ““all risks” replacement cost basis, excluding
earthquake and flood, with no more than a ninety (90) percent co-insurance
requirement, and Tenant/Lessee shall name Entity as a loss payee for its interest in the

property.

2. Interruption of Business Insurance: Lessee shall, at its sole cost and expense,
maintain business interruption insurance by which the minimum monthly rent will be
paid to Lessor for a period of up to one (1) year if the premises are destroyed or rendered
inaccessible by a risk insured against by a policy of standard fire and extended coverage
insurance, with vandalism and malicious mischief endorsements.

If the Vendor/Contractor/Operator maintains broader coverage and/or higher limits than the
minimums shown above, the Entity requires and shall be entitled to the broader coverage
and/or the higher limits maintained by the Vendor/Contractor/Operator. Any available
insurance proceeds in excess of the specified minimum limits of insurance and coverage shall
be available to the Entity.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require
the Vendor/Contractor/Operator to purchase coverage with a lower retention or provide proof
of ability to pay losses and related investigations, claim administration, and defense expenses
within the retention. The policy language shall provide, or be endorsed to provide, that the
self-insured retention may be satisfied by either the named insured or Entity.

Other Insurance Provisions

The General Liability, Automobile Liability, Pollution Legal Liability and Remediation,
policies are to contain, or be endorsed to contain, the following provisions:
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The Entity, its officers, officials, employees, and volunteers are to be covered as
additional insureds with respect to liability arising out of work or operations performed
by or on behalf of the Vendor/Contractor/Operator including materials, parts or
equipment furnished in connection with such work or operations. General liability
coverage can be provided in the form of an endorsement to the Contractor’s insurance
(at least as broad as ISO Form CG 20 10, CG 11 85 or both CG 20 10, CG 20 26, CG
20 33, or CG 20 38; and CG 20 37 forms if later revisions used).

2. For any claims related to this project or use of facilities, the (Contractor / Vendor /
Operator’s) insurance coverage shall be primary and non-contributory insurance
coverage at least as broad as ISO CG 20 01 04 13 as respects the Entity, its officers,
officials, employees, agents, and volunteers. Any insurance or self-insurance maintained
by the Entity, its officers, officials, employees, agents, or volunteers shall be excess of
the Vendor/Contractor/Operator insurance and shall not contribute with it. This
requirement shall also apply to any Excess or Umbrella liability policies.

3. Each insurance policy required shall provide that coverage shall not be canceled, except
with notice to the Entity.

The Automobile Liability policy shall be endorsed to include Transportation Pollution Liability
insurance, covering materials to be transported by Vendor/Contractor/Operator pursuant to the
contract. This coverage may also be provided as part of the Pollution Legal Liability and
Remediation policy.

If the Airport Liability, General Liability, Pollution Legal Liability and Remediation policy
and/or Errors & Omissions coverages are written on a claims-made form:

1. The retroactive date must be shown and must be before the date of the contract or the
beginning of contract work.

2. Insurance must be maintained, and evidence of insurance must be provided for at least
five (5) years after completion of the contract of work.

3. If coverage is canceled or non-renewed, and not replaced with another claims-made
policy form with a retroactive date prior to the contract effective date, the Contractor
must purchase an extended period coverage for a minimum of five (5) years after
completion of contract work.

4. A copy of the claims reporting requirements must be submitted to the Entity for review.

Umbrella or Excess Policy

The Vendor/Contractor/Operator may use Umbrella or Excess Policies to provide the liability
limits as required in this agreement. This form of insurance will be acceptable provided that
all of the Primary and Umbrella or Excess Policies shall provide all of the insurance coverages
herein required, including, but not limited to, primary and non-contributory, additional insured,
Self-Insured Retentions (SIRs), indemnity, and defense requirements. The Umbrella or Excess
policies shall be provided on a true “following form” or broader coverage basis, with coverage
at least as broad as provided on the underlying Commercial General Liability insurance. No
insurance policies maintained by the Additional Insureds, whether primary or excess, and
which also apply to a loss covered hereunder, shall be called upon to contribute to a loss until
the Vendor/Contractor/Operator’s primary and excess liability policies are exhausted.
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NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess
Limits Insurance Policies in chapter 2 for additional explanatory information on this
very common Excess policy problem that needs to be verified and corrected.

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best rating of no less than A:VIL

Verification of Coverage

Vendor/Contractor/Operator shall furnish the Entity with original certificates and amendatory
endorsements, or copies of the applicable policy language effecting coverage required by this
clause and a copy of the Declarations and Endorsements Pages of the CGL and any Excess
policies listing all policy endorsements. All certificates and endorsements and copies of the
Declarations & Endorsements pages are to be received and approved by the Entity before work
commences. However, failure to obtain the required documents prior to the work beginning
shall not waive the Vendor/Contractor/Operator obligation to provide them. The Entity
reserves the right to require complete, certified copies of all required insurance policies,
including endorsements required by these specifications, at any time. Entity reserves the right
to modify these requirements, including limits, based on the nature of the risk, prior experience,
insurer, coverage, or other special circumstances.

Waiver of Subrogation

Vendor/Contractor/Operator hereby grants to Entity a waiver of subrogation which any insurer
may acquire against Entity, its officers, officials, employees, and volunteers, from
Vendor/Contractor/Operator by virtue of the payment of any loss. Vendor/Contractor/Operator
agrees to obtain any endorsement that may be necessary to affect this waiver of subrogation,
but this provision applies regardless of whether or not the Entity has received a waiver of
subrogation endorsement from the insurer.

The Workers’ Compensation policy shall be endorsed with a waiver of subrogation in favor of
the Entity for all work performed by the Vendor/Contractor/Operator, its employees, agents,
and subcontractors.

Subcontractors

Vendor/Contractor/Operator shall require and verify that all subcontractors maintain insurance
meeting all the requirements stated herein, and Vendor/Contractor/Operator shall ensure that
Entity is an additional insured on insurance required from subcontractors. For CGL coverage
subcontractors shall provide coverage with a format least as broad as CG 20 38 04 13.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of
the risk, prior experience, insurer, coverage, or other special circumstances.
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Exhibit 9:
Sample Insurance Requirements for the Use of UAS

Insurance

Owner/Operator shall procure and maintain for the duration of the contract insurance against
claims for injuries to persons or damage to property which may arise from or in connection
with the ownership, maintenance or use of the Unmanned Aerial System.

MINIMUM SCOPE AND LIMIT OF INSURANCE
Coverage shall be at least as broad as:

Aviation Liability Insurance: On an “occurrence” basis, including products and completed
operations, property damage, bodily injury with limits no less than $1,000,000 per occurrence,
and $2,000,000 in the aggregate. This coverage may also be provided by endorsement to a
Commercial General Liability policy. In that event then:

1. Commercial General Liability (CGL): Insurance Services Office Form CG 00 01
covering CGL on an “occurrence” basis, including products and completed operations,
property damage, bodily injury and personal & advertising injury with limits no less
than $2,000,000 per occurrence. If a general aggregate limit applies, either the general
aggregate limit shall apply separately to this project/location (ISO CG 25 03 or 25 04)
or the general aggregate limit shall be twice the required occurrence limit.

2. Workers’ Compensation insurance as required by the State of California, with
Statutory Limits, and Employer’s Liability Insurance with limit of no less than
$1,000,000 per accident for bodily injury or disease.

If the Owner/Operator maintains broader coverage and/or higher limits than the minimums
shown above, the Entity requires and shall be entitled to the broader coverage and/or the higher
limits maintained by the Owner/Operator. Any available insurance proceeds in excess of the
specified minimum limits of insurance and coverage shall be available to the Entity.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require
the Owner/Operator to purchase coverage with a lower retention or provide proof of ability to
pay losses and related investigations, claim administration, and defense expenses within the
retention. The policy language shall provide, or be endorsed to provide, that the self-insured
retention may be satisfied by either the named insured or Entity.

Other Insurance Provisions

A. The Aviation Liability or General Liability policy is to contain, or be endorsed to contain,
the following provisions:

1. The Entity, its officers, officials, employees, and volunteers are to be covered as
additional insureds with respect to liability arising out of work or operations

2. For any claims related to this project, the Owner’s/Operator’s insurance coverage
shall be primary and non-contributory insurance coverage at least as broad as ISO
CG 20 01 04 13 as respects the Entity, its officers, officials, employees, agents, and
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volunteers. Any insurance or self-insurance maintained by the Entity, its officers,
officials, employees, agents, or volunteers shall be excess of the Owner’s/Operator’s
insurance and shall not contribute with it. This requirement shall also apply to any
Excess or Umbrella liability policies.

3. Each insurance policy required above shall provide that coverage shall not be canceled,
except with notice to the Entity.

Umbrella or Excess Policy

The Owner/Operator may use Umbrella or Excess Policies to provide the liability limits as
required in this agreement. This form of insurance will be acceptable provided that all of the
Primary and Umbrella or Excess Policies shall provide all of the insurance coverages herein
required, including, but not limited to, primary and non-contributory, additional insured, Self-
Insured Retentions (SIRs), indemnity, and defense requirements. The Umbrella or Excess
policies shall be provided on a true “following form™ or broader coverage basis, with coverage
at least as broad as provided on the underlying Commercial General Liability insurance. No
insurance policies maintained by the Additional Insureds, whether primary or excess, and
which also apply to a loss covered hereunder, shall be called upon to contribute to a loss until
the Owner/Operator’s primary and excess liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess
Limits Insurance Policies in chapter 2 for additional explanatory information on this
very common Excess policy problem that needs to be verified and corrected.

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best rating of no less than A:VII.

Verification of Coverage

Owner/Operator shall furnish the Entity with original certificates and amendatory
endorsements, or copies of the applicable policy language effecting coverage required by this
clause and a copy of the Declarations and Endorsements Pages of the CGL and any Excess
policies listing all policy endorsements. All certificates and endorsements and copies of the
Declarations & Endorsements pages are to be received and approved by the Entity before work
commences. However, failure to obtain the required documents prior to the work beginning
shall not waive the Owner/Operator’s obligation to provide them. The Entity reserves the right
to require complete, certified copies of all required insurance policies, including endorsements
required by these specifications, at any time. Entity reserves the right to modify these
requirements, including limits, based on the nature of the risk, prior experience, insurer,
coverage, or other special circumstances.

Waiver of Subrogation

Owner/Operator hereby grants to Entity a waiver of subrogation which any insurer may acquire
against  Entity, its officers, officials, employees, and volunteers, from
Contractor/Vendor/Operator by virtue of the payment of any loss. Owner/Operator agrees to
obtain any endorsement that may be necessary to affect this waiver of subrogation but this
provision applies regardless of whether or not the Entity has received a waiver of subrogation
endorsement from the insurer.
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The Workers’ Compensation policy shall be endorsed with a waiver of subrogation in favor of
the Entity for all work performed by the Owner/Operator, its employees, agents, and
subcontractors.

Subcontractors

Owner/Operator shall require and verify that all subcontractors maintain insurance meeting all
the requirements stated herein, and Owner/Operator shall ensure that Entity is an additional
insured on insurance required from subcontractors. For CGL coverage subcontractors shall
provide coverage with a format least as broad as CG 20 38 04 13.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of
the risk, prior experience, insurer, coverage, or other special circumstances.
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Charter Aircraft Services

Air charter is the business of renting the entire aircraft on an on-demand basis for the purpose
of controlling your personal schedule and providing considerable flexibility. With the ability
to fly in and out of more than 5,000 public use airports in the US (more than 100 times that of
the airlines), air charter provides safe, secure, and convenient travel to your destination.

Air charter companies focus on individual aircraft and itineraries, urgent on time sensitive
cargo, air ambulance service and other forms of ad hoc air transportation.

Charter Jet Categories:
1. Turbo prop

2. Light jets

3. Mid-size jets

4. Super mid-size jets
5. Heavy jets

6. Airlines

Certification & Insurance:

Within the US, charter aircraft operators that provide services for-hire must be certified by the
FAA. The FAA’s air carrier certification process helps the agency ensure that certified entities
are able to “design, document, implement, and audit critical safety processes.” The type of
certificate a flight operates under is dictated by how it’s being used and how many passengers.
Certificates for larger planes and those being used for transport services have more stringent
safety and compliance standards. Copies of the certificate, the FAA DO-86 (authorized aircraft
document), and evidence of current hull and liability insurance for the tail numbers to be flown
should all be requested in advance of a contract agreement.

Safety, Security, and Maintenance History:

The single most important risk mitigation step a potential charter user can take is to research
and verify the audit history, ratings, pilot certifications, and accidents/incidents of any potential
charter operator. The charter operator should be able to provide these requests including
directing you to a third-party safety auditor: ARGUS (Aviation Research Group US), Wyvern,
ACSF (Air Charter Safety Foundation), or IS-BAO (International Standard of Business
Aircraft Operations) of which they should subscribe to one or more of these “rating” services.

Non-owned Aircraft Liability and Physical Damage insurance:

When chartering aircraft, you might be exposed to liability in the event of an accident/incident.
Non-owned aircraft liability insurance provides coverage in the event a company becomes
liable for injuries and/or property damage to third parties as a result of a loss involving a
company or employees use of a non-owned aircraft. Liability coverage would be provided to
the company as long as the aircraft is not partly or wholly owned or registered in the name of
the company.
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Exhibit 10:
Sample Insurance Requirements for Chartering for Aircraft

Insurance

Owner/Operator shall procure and maintain for the duration of the contract insurance against
claims for injuries to persons or damage to property which may arise from or in connection
with the ownership, maintenance or use of the chartered aircraft.

Coverage shall be at least as broad as:

1. Aviation Liability Insurance: On an “occurrence” basis, including products and
completed operations, property damage, bodily injury with limits no less than $50,000,000
per occurrence, and $50,000,000 in the aggregate. If the charter is an international flight,
the limits shall be no less than $250,000,000 per occurrence and $250,000,000 in the
aggregate.

2. Workers’ Compensation insurance as required by the State of California, with Statutory
Limits, and Employer’s Liability Insurance with limit of no less than $1,000,000 per
accident for bodily injury or disease.

If the Owner/Operator maintains broader coverage and/or higher limits than the minimums
shown above, the Entity requires and shall be entitled to the broader coverage and/or the higher
limits maintained by the Owner/Operator. Any available insurance proceeds in excess of the
specified minimum limits of insurance and coverage shall be available to the Entity.

Self-Insured Retentions

Self-insured retentions must be declared to and approved by the Entity. The Entity may require
the Owner/Operator to purchase coverage with a lower retention or provide proof of ability to
pay losses and related investigations, claim administration, and defense expenses within the
retention. The policy language shall provide, or be endorsed to provide, that the self-insured
retention may be satisfied by either the named insured or Entity.

Other Insurance Provisions
The Aviation Liability policy is to contain, or be endorsed to contain, the following provisions:

1. The Entity, its officers, officials, employees, and volunteers are to be covered as
additional insureds with respect to liability arising out of the ownership, maintenance
or use of the chartered aircraft.

2. For any claims related to this charter, the Owner/Operator’s insurance coverage shall
be primary and non-contributory insurance coverage as respects the Entity, its
officers, officials, employees, agents, and volunteers. Any insurance or self-insurance
maintained by the Owner/Operator’s insurance and shall not contribute with it. This
requirement shall also apply to any Excess or Umbrella liability policies.

3. Each insurance policy required above shall provide that coverage shall not be canceled,
except with notice to the Entity.
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Umbrella or Excess Policy
The Owner/Operator may use Umbrella or Excess Policies to provide the liability limits as
required in this agreement. This form of insurance will be acceptable provided that all of the
Primary and Umbrella or Excess Policies shall provide all of the insurance coverages herein
required, including, but not limited to, primary and non-contributory, additional insured, Self-
Insured Retentions (SIRs), indemnity, and defense requirements. The Umbrella or Excess
policies shall be provided on a true “following form™ or broader coverage basis, with coverage
at least as broad as provided on the underlying Commercial General Liability insurance. No
insurance policies maintained by the Additional Insureds, whether primary or excess, and
which also apply to a loss covered hereunder, shall be called upon to contribute to a loss until
the Owner/Operator’s primary and excess liability policies are exhausted.

NOTE to Agencies: Please see the section on The Myth of “Following Form” Excess

Limits Insurance Policies in chapter 2 for additional explanatory information on this

very common Excess policy problem that needs to be verified and corrected.

Acceptability of Insurers
Insurance is to be placed with insurers authorized to conduct business in the state with a current
A.M. Best rating of no less than A:VIL

Verification of Coverage

Prior to the flight, Owner/Operator shall furnish the Entity with original Certificates of
Insurance including all required amendatory endorsements (or copies of the applicable policy
language effecting coverage required by this clause) and a copy of the Declarations and
Endorsement Page of the policy listing all policy endorsements. All certificates and
endorsements are to be received and approved by the Entity before the flight commences.
However, failure to obtain the required documents prior to the work beginning shall not waive
the Owner’s/Operator’s obligation to provide them. The Entity reserves the right to require
complete, certified copies of all required insurance policies, including endorsements required
by these specifications, at any time.

Waiver of Subrogation

Owner/Operator hereby grants to Entity a waiver of subrogation which any insurer may acquire
against Entity, its officers, officials, employees, and volunteers, from Owner/Operator by
virtue of the payment of any loss. Owner/Operator agrees to obtain any endorsement that may
be necessary to affect this waiver of subrogation but this provision applies regardless of
whether or not the Entity has received a waiver of subrogation endorsement from the insurer.
The Workers” Compensation policy shall be endorsed with a waiver of subrogation in favor of
the Entity for all work performed by the Owner/Operator, its employees, agents, and
subcontractors.

Subcontractors

Owner/Operator shall require and verify that all subcontractors maintain insurance meeting all
the requirements stated herein, and Owner/Operator shall ensure that Entity is an additional
insured on insurance required from subcontractors.

Special Risks or Circumstances
Entity reserves the right to modify these requirements, including limits, based on the nature of
the risk, prior experience, insurer, coverage, or other special circumstances.
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CHAPTER SIX:
MARINE RELATED RISKS

SUMMARY

This chapter covers considerations related to Marine Risks including risks involving
operations on or around navigable waters, watercraft (vessels), piers, wharves, docks,
marina operations and vendors or contractors performing operations for the Public Entity

relating to these properties. The coverages required that respond to these risks are unique
and specific to Marine Risks. Note that this chapter is directed at Marine Risks in general
but is not intended to address the operations of a major seaport. Once a public entity’s
Marine Risks are identified a specialist insurance professional or specialist legal counsel
should be consulted for drafting appropriate insurance requirements.

Marine Risks

Public Entities with exposures on or around navigable water, usually will have marine risks
that need to be addressed contractually with the appropriate insurance requirements. These
exposures can include:

e Vessels (owned or non-owned)

e Piers, Docks and Wharves

e Marina Operations

e Vessel Charters (special events involving the public or business-related tours)
e Contractors providing services for water related locations

e Vendors providing services on vessels or over docks, piers, or on marinas

e Water sampling and inspection of underwater facilities

All of these types of operations can trigger the need for marine insurance coverage and
contractual risk transfer. It is critical to require the appropriate marine insurance policies
and endorsements because the standard property and casualty policies (CGL) usually have
exclusions that will remove all coverage for the ‘wet’ marine risks. To address these risks,
agreements need to request marine coverages with specific language. The following is a
list of the most common coverages and a brief discussion of the coverage:

Marine General Liability (MGL)

A MGL is a Commercial General Liability (CGL) policy on steroids. Besides all of the
common CGL shore-side coverages, it should also include a number of Marine
components. This policy will cover both shore-side exposures as well as marine exposures.
Unlike a CGL policy that will have a standard ISO policy number, the MGL is usually a
manuscript form designed to meet the particular needs of the Insured. You must call out
the specific Marine coverages that are needed for your project.
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As a part of the contract provisions, you can require either a MGL policy or a CGL policy
that has NO waterborne exclusions. Please note that you should require Additional Insured
status, Waivers of Subrogation and Primary and Non-Contributory wording under a MGL
policy the same way that you would under a CGL policy.

Appropriate MGL coverage can include the following:
e Bodily Injury and Property coverage
e Personal Injury Coverage
e Products and Completed Operations
e Contractual Liability
e Terminal Operators Liability
e Wharfingers Liability
e Charterers Liability
e Marina Operators’ Liability
e Stevedores Liability
e Sudden and Accidental Pollution Liability

e United States Longshore and Harbor Workers (USL&H) coverage on a contingent
basis

e Maritime Employers Liability

Terminal Operators Liability

Coverage for property damage to goods or cargo in the care, custody and control of the
operator. If the operation involves passengers such as a cruise line or a ferry operator, this
coverage needs to be expanded to include bodily injury. The contract will need to
specifically require Bodily Injury coverage.

Wharfingers Liability
Any public entity that owns a pier, dock or wharf where third parties can dock their vessels,
needs this coverage. It provides coverage for the safe berth of vessels.

Charters Liability

This coverage addresses the vicarious liability of the entity chartering the vessel. This
includes liability for physical damage to the watercraft including demurrage as well as
defense costs. It will also respond to third party liability claims.

Marina Operators’ Liability (including Fueling Operations)
This coverage is for the legal liability of the Marina Operator for loss or damage to pleasure
watercraft in the insured’s care, custody and control for operations including:

e Repair, alterations or maintenance
e Mooring at slips

e Hauling in or out of vessels
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e Fueling

This policy also includes coverage for both bodily injury and property damage.

Sudden and Accidental Pollution Liability

It is not unusual for a MGL policy to provide coverage for Sudden and Accidental Pollution
arising from the insured’s operations or this coverage can be provided by a stand-alone
policy. This type of coverage has very strict reporting requirements and any potential claim
should be reported as soon as an incident is known.

Stevedores Liability
This is coverage for damage to vessels, equipment or cargo during the course of loading,
unloading or stowage of cargo.

Jones Act

The Jones Act is Federal legislation that protects workers injured at sea. This law allows
qualifying sailors who have been involved in accidents or become sick while performing
their duties to recover compensation from their employers.

United States Longshore and Harbor Workers (USL&H) Insurance

This is a type of Workers Compensation insurance mandated by the Federal Government
for employees doing work on or over navigable water. It has an extremely broad definition
and can apply for all work by or over a navigable waterway that are NOT exempted. Some
exempted classes of workers include:

e Public Entity Employees;
e Individuals subject to Jones Act: Masters or members of crew;

e Individuals employed exclusively to perform office clerical, secretarial or security
work;

e Individuals employed by a marina who are not engaged in construction at the
marina except for routine maintenance;

e Employees of suppliers or vendors who are temporarily doing business on the
premises and are not engaged in the normal work of the employees covered under
this act, i.e. shipyard workers;

e Individuals employed to build recreational vessels under 65 feet in length.

This coverage is characterized by high benefits and high rates. The definitions of ‘who is
NOT subject’ to this Act are general and often confusing. There is a large body of law
surrounding the applicability of this complex Act.

The US Department of Labor, Division of Longshore and Harbor Workers” Compensation
authorizes insurance carriers and self-insured employers to write this coverage. A list of
authorized insurers can be found at: https://www.dol.gov/owcp/dlhwe/Iscarrier.htm.

Protection & Indemnity (P&I) Insurance

This is an extremely important coverage for vessels. It covers third party damages (both
bodily injury and property damage) caused by a vessel. It is important to note that P&I
(which includes Jones Act coverage) should apply to all Masters and Members of the crew
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as well as passengers on board the vessel. In addition to damages to third parties, P&I
insurance will also provide coverage for wreck removal if the vessel sinks in a navigable
waterway or when the removal is compulsory by law. There is also coverage for damage
to fixed and floating objects such as docks, piers, bridges or buoys.

Tower’s Legal Liability
This coverage is typically added by an endorsement to the vessel’s P&I coverage and
extend the liability coverage for operations involving towing of third-party vessels.

Maritime Employers Liability (MEL)

MEL can be written without the USL&H coverage. It functions as P&I for an employee
not permanently assigned to a vessel. It is a particularly important coverage for Diving
activities.

Hull & Machinery Coverage

Coverage for physical damage to a vessel. Hull & Machinery coverage can also include
an important coverage for damage caused by collision of the vessel with another vessel
(known as the “running down” clause).

Vessel Pollution Liability

Vessels carry all types of fuel, lube oil and/or solvents for the use of the vessel. Whenever
P&I coverage is mandated, also required is Vessel Pollution Liability with limits equal to
the P&I. It will also provide coverage for fines and penalties due to contamination caused
by the vessel.

Excess Marine Liability

Provides excess limits of liability coverage that typically “follow” form over a “primary”
scheduled marine liability policy. It does not provide broader coverage than is found in
the primary policy.

Bumbershoot

Provides excess limits over both Marine and Non-Marine liability policies and is typically
broader than the “primary” policies that are scheduled on the Bumbershoot. This policy
can drop-down subject to a SIR/deductible if the “primary policy limit is exhausted in the
payment of claims.

Marine Professional Liability

This coverage may be necessary, for example, if a Marine engineer is involved in a
rebuilding project of a wharf, dock or pier or other circumstances where a professional is
involved in marine-related trades.
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Exhibit 11:
Sample Insurance Requirements for Marine Risk Exposures

Sample Insurance Requirements: Whenever an activity involves vessels, divers, piers,
docks, wharves or work on a navigable waterway, simply using the standard Property and
Casualty contract requirements will not be adequate. Appropriate marine insurance
wording must be incorporated to secure the appropriate coverage. The following are
examples of the types of activities that will require special wording:

Construction Projects: Construction projects on the water (with or without vessels) have
unique exposures. Your Request for Proposals from Contractors should include a
description of the types and limits of insurance likely to be required for the project. While
the contractor will be responsible for determining the actual means and methods of the
project, your insurance specifications should be broad enough to encompass the likely
marine exposures.

The following is the type of project that would require marine liabilities:

The Public Entity owns a dock next to a restaurant. The restaurant leases the dock from
the Public Entity so that its patrons can tie their vessels to it. The dock is in serious need
of repair. The lease stipulates that the Public Entity will be responsible for keeping the
dock in good repair. The Public Entity is going to request bids for a construction project
to:

e Repair broken rails and replacement of the handrails;

e Since several vessels have hit the dock, the Public Entity’s Engineer wants all of
the pilings to be inspected for damage and recommend which pilings should be
repaired;

e Paint the entire dock;

e Upgrade the walkway to the restaurant and install new signage that will direct
guests to the restaurant.

The total estimated cost for the project is $300,000. The work is clearly on and over a
navigable waterway. Even if the Contractor chooses to try and perform all of the work
from the shore/dock, there are several marine coverages that will be more clearly addressed
by a MGL policy as well as the more standard coverage that the Public Entity would require
for any type of construction project:

MINIMUM SCOPE AND LIMITS OF INSURANCE
Coverage shall be at least as broad as:

Marine General Liability (MGL) OR Commercial General Liability with no
waterborne exclusions including coverage for:

A. Contractual Liability
B. Products and Completed Operations
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C. Bodily Injury and Property Damage
D. Terminal Operators/Wharfingers Liability
E. Sudden and Accidental Pollution
F. USL&H (potentially)
G. MEL (potentially)

In addition to the above coverage components, the Public Entity should be named as an
Additional Insured, there should be a Waiver of Subrogation in the Public Entity’s favor
as well as Primary and Non-Contributory wording.

Vessel Hull & Machinery, P&I, Vessel Pollution Liability

It is highly likely that the Contractor will need to use some type of barge or vessel to
complete this project. Our recommendation is that if you are uncertain if the contractor
will use vessels to perform the work, then call out the potential coverage necessary to
address this exposure. It is better to waive the requirement than to not to have the
appropriate coverage. The following types of insurance should be required:

A. Protection & Indemnity Insurance (including crew): Liability for any third-party
bodily injury or property damage caused by the vessel. This includes injury to the crew.
Minimum limits acceptable are $1,000,000. For larger projects, higher limits would be
recommended.

B. Vessel Pollution Liability: For barges or vessels of any size, require Vessel Pollution
Liability with limits equal to the required P&I limits.

C. Hull & Machinery (H&M): Vessels, like automobiles, are insured for their Actual
Cash Value. H&M, in addition to providing physical damage coverage for the vessel,
will also provide Collision coverage for damage that could be caused to other vessels.

The Public Entity should be named as an Additional Insured on the P&I and Vessel
Pollution Liability. There should be a Waiver of Subrogation in favor of the Public
Entity as well as Primary and non-contributory wording.

USL&H: If the work being performed for the Public Entity will take place on or over a
navigable waterway. In addition, these employees would not fall into one of the exempt
classifications. Therefore, all of the Contractor’s employees as well as any subcontractor
employees will need to be insured under USL&H and not State workers’ compensation acts.
Limits should be statutory. Please note that many times smaller subcontractors, such as
painters, will request that the requirement of USL&H coverage be waived for them. These
types of injury cases have been litigated over the years and the courts have found that USL&H
does apply to these types of operations.

Maritime Employers Liability (MEL): This coverage is particularly important for diving
activities, such as to inspect pilings for docks, piers, wharves and bridges as well as underwater
pipelines such as water treatment plant outflow pipelines. The standard limit is
$1,000,000. Divers are a special class and this activity is classified as ultra-
hazardous. Typically, the remedy for an injured diver is MEL. In addition to requiring MEL
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insurance, the Public Entity should insert a provision stipulating the divers employed for their
project must be commercially certified. A recreational certification will not be sufficient.

Marine operations can be more expensive due to the usually higher exposure to injury and
property damage. As a result, the required insurance tends to be more expensive than for
projects on dry land; however, the insurance protections are important and should not be
ignored. This chapter describes the types of coverage available and necessary.

Marina Operations Example: The Public Entity owns a Marina. They have hired an operator
to run the facility. In addition to providing moorage slips, the marina has the following
additional operations:

e Chartering of small watercraft;

e Fueling Operations: Marina personnel fuel vessels at a special fuel dock;

e A small grocery store that sells ice, beer, wine and food;

e Hauling and Launching of vessels;

e Wet and dry storage of vessels;

e A boat ramp for individuals to launch their own vessels;

e Parking areas for cars, trailer and other vehicles while people use the marina facilities.

The Public Entity is looking for a new operator for their facility. What types of insurance
should be required?

Marine General Liability: This type of policy can incorporate all of the coverage
necessary to adequately insure the operator and provide the Public Entity with Additional
Insured status, Waiver of Subrogation and Primary and Non-Contributory wording. The
types of coverage that should be included:

A. Bodily Injury and Property Damage;
Premises Liability;

Contractual Liability;

Products and Completed Operations;

Liquor Liability for the sale of beer and wine;

mmoaw

Marina Operators Legal Liability: This coverage can be provided as a part of the
MGL or it can be addressed thru a stand-alone policy. This coverage will respond
to damage caused to vessels while they are being launched or removed from the
water. It will also respond to damaged non-owned vessels while they are moored at
the marina;

G. Sudden & Accidental Pollution: This is important coverage due to the fueling
operations;

H. Owned Vessels coverage: This coverage can also be endorsed onto a MGL policy
OR it can be provided on a separate policy. It should include Protection and
Indemnity (P&I) coverage at a minimum. Since marina patrol and maintenance
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vessels are small, it is likely that Vessel Pollution Liability will not be included in
the policy. Hull & Machinery is optional, unless the Public Entity is requiring the
operator to insure Entity owned vessels. In addition, the marina is chartering small
vessels to others. These vessels will also require P&I coverage.

Since this is a Marina Operation, USL&H will not be required for the Operator’s employees
or vendors coming onto the premises.

The Public Entity should be named as an Additional Insured, waivers of subrogation should
be provided along with primary and non-contributory wording. Limits of liability: The
minimum limits are $5,000,000 per occurrence/$5,000,000 aggregate. For this type of
operation, a $5,000,000 per occurrence limit is more realistic due to the fueling operations,
rental of vessels to others and the sale of liquor.

Watercraft Charter: The Public Entity is proud of their waterfront. They want to Charter
a vessel to provide weekly tours through the summer months. The vessel will tie-up to a
dock owned by the Entity. They will charter a vessel with a crew for this activity. What
insurance does the Entity need? What insurance should the Owner of the vessel provide to
the Entity?

e Insurance Coverage that Entity should have: The Public Entity owns the dock
and is allowing the vessel to tie-up to it. Also, passengers will be using the Public
Entity’s dock for loading and unloading of the vessel. The Public Entity should
have:

o Terminal Operators/Wharfingers Liability: The limit of liability should be
$10,000,000 per claim/$10,000,000 aggregate.

o Charterers Liability: This coverage will defend and indemnify the Public
Entity if they are named in a claim by a third party for bodily injury or
property damage arising from the Charter agreement.

It is highly likely that the owner of the vessel will require evidence of coverage for
the above. They will also want to be named as an Additional Insured and have
Waivers of Subrogation. These types of requests can be met.

e Vessel Owner/Operator’s Insurance: The Owner/Operator should have the
following coverages. The Charter Owner/Operator is providing the vessel and the
crew to operate it. They should provide the Public Entity with evidence of the
following types of insurance:

o Protection and Indemnity Insurance (including the crew and passengers):
The limits for this type of operation are highly dependent on the number of
passengers that will be carried on the vessel. The minimum limit is
$1,000,000. However, if the vessel will carry greater than 25 passengers,
then we would recommend limits of liability of at least $10,000,000 per
claim. The Public Entity should be named as an Additional Insured and
Waivers of Subrogation should be provided.

o Vessel Pollution Liability: Evidence of this coverage should be provided.
The limits required should be equal to the P&I limits required. The Public
Entity should be named as an Additional Insured and a Waiver of
Subrogation should be provided.
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o Hull & Machinery: The Hull & Machinery should be insured at the
vessel’s market value.
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CHAPTER SEVEN:
SPECIAL SITUATIONS

SUMMARY

This chapter covers a number of situations in which special commercial insurance should

be required or when personal lines insurance may be acceptable.

Teaching, Coaching, and Childcare

An often-overlooked exposure for public entities that run day care, provide after school
programs, or provide coaches for recreational activities is the potential for claims of abuse or
molestation. Despite being a sad fact of life for those in the teaching professions, it is an
exposure that is not covered by standard general liability policies. Sexual Abuse and
Molestation (SAM) coverage may be endorsed to a standard liability policy, or it may be
obtained on a specially purchased stand-alone policy. More information on this and other
school youth exposures is found in Chapter 8.

For this exposure, use Exhibit 13, for Instructors, that includes requirement for SAM coverage.
For professional liability exposures including teaching consider adding SAM coverage to
Exhibit 2, for professional liability.

Contracts with Private Parties

Occasionally, your Entity will enter into contracts with private individuals. A common
example may be rental of a facility for private usage, such as a park, meeting hall, or historic
building for holding a wedding or other private gathering, or rental of a booth at a community
fair. Recreational activity instructors may also be individuals working part-time or as a hobby.
As private individuals (and some small nonprofit organizations) do not normally purchase
commercial liability insurance, other forms of financial guarantee may be needed.

Most homeowner insurers will provide additional insured coverage to another party if
requested. Thus an individual who purchases a homeowner’s policy or tenant’s package policy
would be able to ask his or her insurance agent to provide the additional insured endorsement.
See_Exhibit 12 for a set of recommended insurance specifications that allow for homeowner’s
insurance.

Be aware that most private individuals do not carry large amounts of liability insurance. Unless
the homeowner purchases personal umbrella liability coverage, limits on the homeowner’s or
tenant’s package policy are likely to be in the vicinity of $300,000